Budget and Finance Committee
Kevin Stinnett - Chair
Ed Lane - Vice Chair
Jim Gray

Linda Gorton

Chuck Ellinger
Andrea James

Tom Blues

Jullan Beard

George Myers
Peggy Hensan

AGENDA
BUDGET AND FINANCE COMMITTEE
March 23rd, 2010

1.00 P. M.

1. Review and Discussion of FY 2010 Financials for February, 2010
(monthly & YTD) — Rumpke

¢ Financial Reports for February, 2010 (pg 1-5)
s PowerPoint Presentation (pg 6-16)

2. Bond Underwriting Strategies - Rumpke

3. Discussion of the Lexington Public Library’s FY 2010 Budget — Myers

¢ Letter dated 1/15/2010 from Larry Smith Chairman, Lexington
Public Library Board of Trustees (pg 17-19)

e Legal Documents From Law Department Re: Lexington Public
Library Funding (pg 20 - 70)
4. Discussion and Adoption of Committee of the Whole Budget Meeting
Calendar for FY 2011 Budget Process

* ‘Proposed” Committee of the Whole Meeting for FY 2011
(pg 71)
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Comparative Unemployment Rates
Fayette Co., Lex-Fay MSA, KY, USA
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Lexington Public Library
140 E. Main Street » Lexington « KY « 40507-1376
(859) 231-5500 » FAX (859) 231-5598

January 15, 2010

The Hon. Jim Newberry
Mayor of Lexington
Government Center

200 East Main Street
Lexington, Kentucky 40507

Dear Mayor Newberry:

On behaif of the Lexington Public Library’s Board of Trustees and Advisory Board, |
would like to thank you again for taking time to address us Wednesday at our board
meeting. Your attendance was greatly appreciated, and I hope you know that you are
always welcome,

As you requested, the Board discussed your proposal that the Library give a portion of its
funds to the Lexington-Fayette Urban County Government’s general fund. However, the
board voted unanimously to respectfully decline your proposal

Of particular concern to board members was the fact that allowing library revenue to be
used for non-tbrary purposes would constitute a possible violation of state law.

Board members expressed other concerns as well. With the library already dealing with
budget reductions due to the decrease in the property tax assessment, the board feels that
the library is, in effect, being asked to take the reduction twice. As board members
appointed to be fiscally responsible for an organization, we would be remiss in our
fiduciary responsibility if we agreed to do that. And as expressed by both a board member
and a Lexington resident who asked to speak, public libraries become more essential, and
busier, during difficul economic times.

Please see the aftached document which addresses your earlier question about growth in
library services. We feel this is a good sign that we are meeting an essential need in the
community.

The Library Board recognizes the enormous task LFUCG has before it, and we applaud the
leadership you have shown in dealing with the challenge. As Lexingtonians, we have a

vested interest in the decisions that lay before you and the Council, and we wish you the
best in making those decisions.

Sincerely,
Larry Smith
Chairman. Lexington Public Library Board of Trustees
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Lexington Public Library Use: A 25-Year Comparison
Think the fibrary is no longer relevant in a “Google” world?

FY 1984 FY 2009 Y% Increase

Popidation of Fayette Co. 204,165 279,044 37%

No. of registered horrowers 61,000 (30% of the pop.) 128,835 (46% of the pop.) 111%

Tetal Circulation BY1,309 (4 items per resident per year) 2,747,151 (10 fems per pesident per year) 208%

No. of internet acoess computers -0 237 NA

HNo. of referehce questions asked 121,561 (60% of pop. asked) 171,264 {61% of the pop. is still asking) 41%

No. of meetings held @ the libvary 655 2,404 267%

No. of public hours of operation 14,040 20,826 48%

In 1984, registered borrowers were 30% of Lexington’s totat population.
in 2009 registered borrowers were 46% of Lexington’s total population.

What does this mean?

A significantly larger portion of our population are active library users and are
borrowing more than twice as many materials per person now as borrowed in 1984

The Lexington Public Library...

Bridges the digital divide by giving computer access to those who have none
1s the one-stop source for free lifelong learning - cradle to rocker

Serves as a community gathering place and information center
Is the community’s resource for free information, education, and popular materials

branch in Cardinal Valley - the Village Branch

Builds a literate community by teaching basic pre-reading, stience, and math skills in all story times

Teaches job-hunting skills and updates computer skills through courses and materials found at the library
Reaches out to undei-served and at-risk populations through the Outreach Department and a bilingual

This year we have significantly reduced our budget to respond te a reduction in property tax

allocation of $630,000 and State Aid of $20,000 Examples of some reductions made:

Salaries -$250,000 (representing 19 vacancies that are not being filled)
Operating Expenses -$206,860
Special Projects/Faciiities  -$264,832
Books and Materials -$137,090

The Library also has supported the Carnegie Center by contributing $55,000 this year and the city’s Gainesway

Empowerment Center by staffing it with a computer instructor at a cost of $16,000.
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A reading community is more civically engaged,
more employable, and more physically active.*

75 - “wibe o= B oy

111%

thcrease
since 1984

228
150
37%
Increase
siitce 1984
]
Population
of Fayette
County

208%
Increase
since 1984

Library
Card
Holders

*See “To Head or Not to Read: A Queston ot National
Consequence” (Www.nea ga SMews RNR

Materials
Checked
Out .




FAYETTE CIRCUIT COUR?T e e B
CIVIL BRANCH .
THIRD DIVISION

DR. JOSEPH MURRAY HAYSE PLAINTIFF

AR 7 Y303

vS. OPINION NO. 79-CI-3430

LEXINGTON~-FAYETTE URBAN

COUNTY GOVERNMENT, ET AL DEFENDANTS

- 200 BT I Y N

This is a citizens-taxpéyers' class action suit
challenging the statutory adeguacy of the Urban County Govern-
ment‘'s funding of the Lexington Public Library under K.R.S.
175.360. That statute requires the Urban éOunty Government
to appropriate no less than five cents per one huridred dollars
of assessed property valuation in Fayette County for the
library's use and benefit. The facts herein are much the
same as and relate to the facts in an earlier case, Lexington
Public Library's Trustees v. City of Lexington, Action No.
23673, (Fayette Circuit Court, 1970). That earlier suit |,
concerned the applicability of a property tax *rollback”

statute, K.R.S. Chapter 132 to the library funding provisions
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found in KX.R.S. 173.360. The rollback statute limited the

Property tax rate to that rate which would yield the SAme

«

amouat of revenue collected in 1965. The roliback statute

was enacted in response to the 1965 decision of the Court of
Appeals in Russman v. Luckett, 391 S.W.2a 694, which held
M

that the Kentucky Constitution required that Property be

assessed at its full fair cash value, Because the rollback

statute applied to "levies,® but not appropfiations, the

crucial issue in Lexington Public Lihrarz was whether the

funding statute called for a "levy” or an "appropriation. *

The Court found that the funding statute called for an
aPPropriation rather than a levy ang, therefore, its five
Cents per one hundred dollar rate could not be "rolledback™

to levels 3ppropriate for previous Years. The Court reaffirms
thaé holding ang refers to that Opinion for its reasoning.

. Subsequent to the delivery of the Court's opinion
in Lexington Public Library, the defendant City appealed.
However, before the appeal was heard
an agreed order to the Circuit Court which dismissed the suit,
That agreed order Yequired the City to fund the library at
the rate of three cents per one hﬁndred dollars of assess;d
Property value instead of the five cents per one hundred
dollars mandated by statute, That agreement jg the main

subject of the suit at hand.
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pgher factors have also contributed to the
situation currently before the Court. The City of Lexington

became the merged Urban County Government in 1974. It

-thereby enlarged its tax base and assumed the liabilities
of the City of L;xington. Also, in the face of a newly
enacted rollback statute, the Urban County Government has
rolled back the appropriation to the library again, although
it has, due to alternate funding, actually given the library
close to three cents per one huﬁdreg dollars level of funding
required by the agreed order. A

In the case at hand, plaintiff asserts that the
defendant is required to fund the library at the statutory
rate of five cents per one hundred dollars despite the agreed
order's specification of a lower amount. As in the prior
suit, plaintiff challenges the application of a rollback
statute to the appropriations made for the benefit of the
library. Plaintiff seeks a mandatory injunction compelling
defendant to fund the library at the statutory level and
payment by the defendant to the library of all amounts not
paid in years from 1974 to the present which would have been
Paid had defendants complied with the funding statute.

This case is currently before the Court on plaintiff's
motion for summarfjjudgment. Only issues related to the

3=

App. 12
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liability of the defendant are Presented. Damage issues
have been reserved for a later tim-. Initially, the Court

must address the threshold issuas of the plaintifs's standing

- g

and his ability to bring a class action pursuant to Ciwvil
Rule 23,

The Court finds that the Plaintiff, a resident
and taxpayer of Fayette County, has standing to bring this

action. A citizen and residenf has sufficient interest in

duty. Kentucky Utilities Co. v. Ginsberg, 72 S.W.24 738 (1934).

Defendant assets that, a taxpayer may bring an action such

as this only after a Public body has been requested to bring
the suit and has refused to do so. Here, the plaintiff dig
not make such a request. Although defendant is correct in

its ;ssertioﬂ, there is an exception to the rule: a Plaintiff
is excused_frbm making such a request when it would be futile

to do so. Stinson v. Meadors, 121 S.W.2d 929 (1938). The

Court finds that a request would have been futjle here, noting
that the library has lived happily with the agreed order for
Several years and has, is an additional defendant to this
action, made no attempt to discredit that agreed order.

The Court also rules that Plaintiff may maintain

this suit as a class action under Civil Rule 23, despite
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defsndant’s assertion that Plaintiff is not a fit class
representative. The basis for defendant's &ssertion is the

fact that Fayette County residents Iecantly voted down a
Y

" w— gy

:c!eiﬁnquﬁ calling for increased library funding. That vote
supposedly shows ;hat Plaintiff's efforts to compel payments
to the library at the full statutory rate are not "in the
public interest.” The Court finds, however, that compelling
compliance with a statutory mandate serves the public interest
by insuring responsible local government, regardless of its
particular effect. <

The next issue before the Court is whether
K.R.S. 173.360, the library funding statute, applies to Urban
County Governments. The portion of that statute in controversy
applies to "governmental unics,* "Governmental units® is in
turn defined by K.R.S. 173.300(1) as *any county or city."
Defendant.?sserts that K.R.S. 173.360 is inappiicable as an
Urban County Governmént and is neither a city nor a county.
The Court finds this argument specious. An urban county is
still a county, and Fayette County has not ceased to exist.
Furthermore, the statutory responsibilities of urban county
governments are méasured by those of the county or city of

the highest class at the time of ra-organization, Thongs Vs

Lyons, 586 S.W.2d 711 (1970).

App. 14
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Next, the defendant attacks the constitutionality

of X.R.8. i73‘360 on thres grounds. rirtt, the statute's

distinction between funding roqQ}remfnts of first class cities

;;; other counties and municipalitie; allegedly violates

the guarantee of ;qual protection of the laws found in the

14th amendment to the United States Constitution. This

assertion may be easily dismissed as the l4th Amendment

applies to "persons® and not governments. Secondly, defendant

asserts that the statute violates Kentucky éonstitution Section
59's prohibition of "special legislation™ and Section 171's
requirement that tax laws iﬁ‘the Co;monwealth be “unifprm;'
Statutes vioclate Section 59 when they create an unreasonable
classification. “Unreasonable” means that the distinction
between classes is arbitrary and unjustified. Here, the
distinction between first class cities and other municipalities
is not arbitrary. The statute requires an appropriation based
on assessed proparty value. It is reasonable to distinguish
first class cities because they have a larger tax base from
which to draw. Therefore, a lower rite of assessment may be
adequate to fund a good library program. Defendant's contention
concerning Kentucky Constitution Section 171 may be easily
resolved. This Court's previous decision in Lexington Public
Library determined that the statute called for an ‘épprop:iation'

-6-

App. 15
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rather than a tax. Therefore, a Constitutional requirement
for uniformity in taxation is not applicable.

Since the Court had thcygined that X.R.S. 173.360
does apply to the defendant, the operative question in this
case becomes whithir the agreed order entered.in the Lexington
Public Librabry case, between the Library‘'s Trustees and the
City of Lexington, effectively reduces the Urban County
Government's obligation to the library to three cents per

one hundred dollars as opposed to the statuéory requirement

a multitutde of reasons why it beljeves the agreed order should
be held void. Many of these arguments are inapplicable fo;
they assume that the agreed order is to be treated as a common
contract rather than a judicial decree. However, there is

no need for the Court to address most of these arguments,

for the Court finds that the agreement is of no force and
effect for two reasons. First, the agreement has expired by
its own terms. It was entered into by the City of Lexington,
rather than the Lexington-Fayette Urbafn County Government.
Although the Urban County Government's .charter states that

it assumes all of the obligations of the City of Lexingtoﬁ,
Section 15.10 of that charter states that those obligations
continue in effect “according to the terms thereof."” The agreed

-

App. 16
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order states that it shall remain in effect “"so long as the
city remains a city of tha second class and lhl].l further be
in lieu of the .amounts providod by x R.8. 173.020 when and
-I?'tho City of "Laxington is ro-clasnitind by the General
Assembly to the status of a city of the first class.® Since
Lexington is currently neither a city of the first or second
class, the agreement has expired by its own terms. Furthermore,
there is nothing in the agreement which would suggest that the
parties had contemplated Lexington's merger-into an urban
county government with its increased tax base with yet similar
\
statutory treatment to cities of the second class.

An even more compelling reason to hold the agreed
order void is that its enforcement would be against public
policy. The agreement is in direct conflict with the
unambiguous terms of a state statute. Public policy will not
allow this Court to give effect to an agreement designed to
circumVeng.a legislative mandate, especially since the statute
was designed to benefit the general public, rather than ﬁerely
the parties to the agreement. Public entities may not conspire
to take away the rights of the people. Furthermore the nature

of the agreement raises grave doubts about its validity under

Kentucky Constitution Section 52. For these reasons the

| court finds that the agreed order of July 2, 1970 is null,

void, and of no force and effect.
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Defsndant asserts several defenses based on the
oquitien of this case. These include laches, univcr._estoppclL

et cetera. Howevar, the Court finds no factual justification
: -

e,

for these argument, with one exception. Defendant requests

that any ruling o¥ this Court which requires appropriations

to the library at a greater level than previously given should
be only prospective in nature. An award of all deficiencies

for previous years would, according to defendant, place an
unbearable strain upon the public fisc. The money due

the library in previous years whichgit did not receive was
spent, in different ways, to benefit the same citizens that
would have been benefitted from its appropriationto the library.

Any present award would be at the expense of necessary municipal

. services. Because of the hardship which payment of previous

deficiences in funding would cause defendant and because the
Urban Cougty Government relied in good faith on an agreement
which its counsel presumed valid, this Court declines to

issue an order which would require payment of such deficie;ces;

Buchignani v. lLexington Urban County Government, 632 S.W.2d 465,

(Ky. App. 1982).

In summary the Court finds that the defendant is re-

quired to fund the Lexington Public Library according to the

Avw 10
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.dictitéi of K.R.S. 173.360, at an amount no less than five

A

cents per one hundraed dollars of assessed property value in

the county, byt the Court declines to issue an order requiring

L g

. S

the payment of "amounts due the library under the statute in

previous years.

) :
A TRUE CCPY '
RTTECT: T 5L TN, QK _é{fwwa-/(— .. $//4-4«_

:A'(EI'-'E €22 CCUoT JUDGE ARMAND ANGELUCCILZ
3 4] {A{.-a - g 4 DIPUTY

1 hereby certify that a true copy of the
foregoing opinion has been mailed tv Hon. _
William C. Jacobs, 173 North Limestone Street,
Lexington, Kentucky 40507; Hon, J. David Porter,
200 North Upper Street, Lexington, Kentucky 40507:
and Hon. Barbara B. Edelman, Law Department, 200
East Main Street, Lexington, Kentucky 40507 on
this the 7!  day of April, 1983.

ROBERT M. TRUE, CLERK
FAYETTE CIRCUIT COURT

e 'ty

BY e g +Deputy
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i by refercnce.

I? r ' - o
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i #RIND PIVISION

| _

i

| - JUL 111983 -

DR. JOSEPH MURRAY BAYSS ; , PLAINTIFF

i

‘VS. FINAL JUDGHENT NO. 79-CI-3430
]

i

{ LEXINGTON-FAYETTE URBAN

gcoun'ry GOVERNMENT, ET AL DEFENDANTS

. _

; T TRt U e R I T R Y I T

: #

]

ii It appearing that the parties hereto have submitted to

! the Court their respective memoranda of law concerning the

‘matters raised by the pleadings, and the Court having considered
:

: the same, including the entire record her&in, and the Court

—

ihaving rendered its opinion an April 7, 1983, the game having

i: been ma.le a part of the record hercin, and by reason of the

. foregoing, IT IS HEREBY ORDERED AND ADJUDGED:
1

!é 1. That the Court has jurisdiction of the subject
il
lj R 53
!matter and of the parties.

2. That the opinion of this Court rendered April 7,

i

;1983 be, and it is hereby incorporated into this £inal Judgment

ot ¢ dop. 7



! - ,_ .

31

-\.J’I

<Fzhi
. e

entry of thil judgnont to have appropriated out of the General

irund of the defendant, Lexington-Payette Urban County Government,
]
'a sum which shall not be less than five cents (5¢) nor more

';than fifteen cents {15¢) on each one hundred doliars (5100)
i
.worth of property assessed for local taxation pursuant to

'XK.R.S. 173. 360{1), such funds to be deposited monthly to the
b

| Public Libruary, pursuant to XK.R.S. 173.360(2).

credxt of the defendant Board of Trustees of the Lexington

i 5. That the Lex;ngton-rayette Urban County Government
lxn its official capacity is directed from the date of the entry
h

|.hereof to cause to be appropriated out of its General Fund said

;ésum as above indicated.
!

6. That more than one claim for relief is presented

te
]

i in this action, and that this final judgment is upon one or more,

§fbut less than all of the clajims herein Presented, but the
!

i, Court heredy determines that there is no just reason for delay

,;1n qrantinq a final judgment as hexrein done.
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7. This is a final Judgment,

E Y e
TR

I A TRUE cory
ATTES.: . "7 o o v peny

FAY.2E C L oo
ﬁ.,,.CZ,' ez LY Huor(

P

!I hereby certify that a true copy of the

 foregoing final judgment has been mailed to

pnon. Barbara B. Edleman, Director of Litigation,
!Department of Law, 200 East Main Street, Lexington,
]xentucky 40507; Hon. William Jacobs,173 North Limestone,
" Lexington, Kentucky 40507 and Hon. David Porter, 200

! North Upper Street, Lexington, Kentucky 40507 on
ithis-the {l day of July, 1983.- v il
'{ROBERT M. TRUE, CLERK

{ FAYETTE CIRCUIT COURT

e e e et
o ——— P - 2 & o

By [j;u J. ;;ﬁ-uuﬁ DEPUTY

N e e e Al e——

App- 9
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OPINTON RENDERED: September 28, 1984; 3:00 p.m.
TO BE PUBLISHED

@ommontoealth Gf ?ﬁeutuskg
Qourt Gf Appeals

NO. 384-CA-164-MR

SEP28 1984 )

mllmmg F Law
I.EXINGYQN
Rvene URGAN
< Ooumr [

LEXTNGTON-FAYETTE URBAN COUNTY GOVERNMENT
and ROBERT G. FINN, JOE E. JASPER, MRS.
ELEANOR LEORARD, CHARLES H. LIVISAY, DR.
WILLIAM E. LYONS, DAVID W. MOSSBROOK,

HARRY K. REAMS, SR., WILLIAM K. RICE,

PAUL M. ROSE, JAMES M. TODD, ANNE V.
GABBARD, DONALD W. BLEVINS, ANN E. ROSS,
DR. JAMES G. WILHITE, MARY M. MANGIONE,
EDGAR WALLACE. JOHN WIGGINTON, MARY C.
McNEESE, J.H. COMBS, FRED V. BROWN, LYMAN
G.NGER and CAROL JACKSON, in their official
capacities as Councilmembers of the
Lexington-Fayette Urban County Government APPELLANTS

V. APPEAL TROM FAYETTE CIRCUIT COURT
HONORABLE ARMAND ANGELUCCI, JUDGE
ACTION NO. 79-CI-~3439

DR. JOSEPH MURRAY HAYSE
and THE BOARD OF TRUSTEES OF

THE LEXINGTON PUBLIC LIBRARY APPELLEES
AND NO. 84-CA-390-MR

DR. JOSEPH MURRAY HAYSE CROSS-APPELLANT
V. CROSS-APPEAL FROM FAYETTE CIRCUIT COURT

HONORABLE ARMAND ANGELUCCI, JUDGE
ACTION NO. 79-CI-3439
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and ROBERT G. FINN, JOE E. JASPER, MRS.
ELEANOR LEONARD, CHARLES H. LIVISAY, DR.
WILLIAM E. LYONS, DAVID W. MOSSBROOK,
HARRY K. REAMS, SR., WILLIAM K. RICE,

PAUL M. ROSE, JAMES M. TODD, ANNE V.
GABBARD, DONALD W. BLEVINS, ANN E. ROSS,
DR. JAMES G. WILHITE, MARY M. MANGIONE,
EDGAR WALLACE, JOHN WIGGINTON, MARY C.
McNEESE, J.H. COMBS, FRED V. BROWN, LYMAN
GINGER and CAROL JACKSON, in their official
capacities as Councilmembers of the
Lexington-Fayette Urban County Government

AND NO. 84-CA-391-MR

BOARD OF TRUSTEES OF
THE LEXINGTON PUBLIC LIBRARY

CROSS-APPELLEES

CROSS-APPELLANT

V. CROSS-APPEAL FROM FAYETTE CIRCUIT COURT
HONORABLE ARMAND ANGELUCCI, JUDGE

ACTION NO. 79-CI-3439

LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT
and ROBERT G. FINN, JOE E. JASPER, MRS.
ELEANOR LEONARD, CHARLES H. LIVISAY, DR.
WILLIAM E. LYONS, DAVID W. MOSSBROOK,
HARRY K. REAMS, SR., WILLIAM K. RICE,

PAUL M. ROSE, JAMES M. TODD, ANNE V.
GABBARD, DONALD W. BLEVINS, ANN E. ROSS,
DR. JAMES G. WILHITE. MARY M. MANGIORNE,
EDGAR WALLACE, JOHN WIGGINTON, MARY C.
McNEESE, J.H. COMBS, FRED V. BROWN, LYMAN
GINGER and CAROL JACKSON, in their official
capacities as Councilmembers of the
Lexington-Fayette Urban County Government

AFFIRMING

CROSS-APPELLEES



BEFORE: COMBS, DUNN and WHITE, Judges.

COMBS, JUDGE. The trial court granted summary judgment
requiring the Lexington-Fayette Urban County Government to
appropriate out of its general funds to the Lexington Public
Library an amount consistent with KRS 173.360(1).

The government argues on appeal that "roll-
back" provisions of KRS ch. 132 apply to KRS 173.360, and the
suit was improperly designated as a class action. The library
and the library patron argue on cross-appeal that the trial
court improperly denied retrospective relief.

In 1968, the library filed suit against the
City of Lexington for the minimum funding under KRS 173.360 of
five cents per $100 worth of property assessed for local taxation.
This suilt was settled and an agreed order was entered.

In 1979, this action was commenced as a class
action by a library patron. He sought a class action to hold the
agreed order null and void. for additional funding from 1974, and
a finding by the court that the KRS ch. 132 "roll-back" provisions
are inapplicable to KRS 173.360. The trial court's judgment was
favorable to the library patron and the library, except that the
additional funding was granted only prospectively.

The roll-back provisions of KRS ch. 132 would

apply to tax levies to maintain public libraries. Under KRS ch. 132
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a taxing district's revenue from ad valorem taxes is limited.
This chapter has the effect of rolling back the tax rate to
maintain a constant revenue. Taxes levied to support a library
created under KRS 173.310 or KRS 173.450 would have to comply
with KRS ch. 132.

The Lexington Public Library is not maintained
by a tax levy, but by appropriation of funds from the loecal
government. KRS 173.310 does not mandate a levy to maintain
libraries created under that section. The last paragraph of
that statute reads as follows:

When any one (l) of the above methods

has been complied with, the legislative bodies
of the governing units shall at once make the
necessary appropriation or levy to establish

and maintain such library service annually
and perpetually. (Emphasis added).

The statute aoes not mandate a levy, but gives
the government the option of funding by levy.

It is also noted that when a KRS 173.310 library
is merged with a public library district that *. any tax levied
under KRS 173.310 . . ." is removed. KRS 173.395. The use of the
word "any' as opposed to a word such as ''the' would indicate the
opticnal nature of the levy.

The government argues that to appropriate

funding required by KRS 173.360 when its ad valorem taxes are

restricted by the roll-back provisions would lead to the absurd

Ay



result that the library would be funded a greater percentage

of the general fund with the passage of time. The General
Assembly has provided a solution to this problem. KRS 173.360(1)
reads, in part, as follows:

", .In those instances where county

library service has been established on the
initiative of the fiscal court and when an
appropriation of less than the minimum amount
required by this subsection is proposed, the
minimum amount of support for county library
service may be determined annually through a
mutual agreement of the county library board,
the county fiscal court. and the department

of library and archives. This agreement shall
be reflected in the records of the legislative
body of the governmental unit making the
appropriation.”

We find that the General Assembly enacted this
provision for the parties named in the statute to enter into good
faith negotiations to solve the problem pointed out by the government.

The trial court has not erred in allowing the
library patron to maintain this suit as a class action. Notice to
members of the class is not required in an action under CR 23.02(b).
It would not be necessary to maintain this action as a class action,
but it is allowable.

The trial court properly denied retrospective

relief. Buchignani v. Lexington-Fayette Urban County Government,

Ky. App.. 632 S.W. 2d 465 (1982).
The filing of additional brief as requested by

the library patron is unnecessary.

37
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The judgment of the Fayette Circuit Court

affirmed.

ALL CONCUR.

ATTORNEYS FOR APPELLANTS/CROSS-APPELLEES,
LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT,

Terry Sellars

Suzanne Shively Havens
200 East Main Street
Lexington, KY 40507

ATTORNEY FOR APPELLEE/CROSS-APPELLANT,
DR. JOSEFH MURRAY HAYSE,

William C. Jacobs

Wilson, Jacobs & Wilson
173 North Limestone Street
Lexington, KY 40507

ATTORNEY FOR APPELLEE/CROSS-APPELLANT,
BOARD OF TRUSTEES OF THE LEXINGTON PUBLIC LIBRARY,

J. David Porter '
Martin, Ockerman & Brabant
200 North Upper Street
Lexington. KY 40507

is
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FRYETTE CIRCUIT COURT
ZIVIL BRANCEH
THIRD DIVISION

JAN4 1988

DR. JOSEPH MURRAY HAYSE PLAINTIFF

vs. OPINIO: NO.79~C1-3439

LEXINGTON-FAYETTE UREAN
COUNTY GOVERNMENT, ET AL DEFENDANTS

r £ ¥ T R o E R R

This matter comes before the Court on an agreed
order of submission. The Court, having carefully examined
the record, including its various pleadings, memoranda, and
exhibits, sakes the following findings of fact and
conclusions of law:

On December 19, 1979 Plaintiff Hayse filed an
action seeking a mandatory injunctlon directing the
Lexington-Fayette Urban County Government and the Urban
County Council to appropriate, pursuant to K.R.S.
173.360(1), a sur of not less that Five Cents ($.05) nor
more than Fifteen Cents ($.15) on each One Hundred Dollars
{$100.00) worth of property assessed for local taxation to
the library, such sums to be deposited monthly, plus

reasonable attorney fees and costs.



The Court entered judgment for the plai. *iff on
July 1, 1963: the Court of Aprezls affirmed the +r-ial
court's decision in September 1984; and, jn Felruary 1985
the Kentucky Supreme Court denied the Government s motion
for discretionary review and for a lump sum amount.

On April &, 198% the Government mzde 2 ‘urp sum
payment of One Million Nine Hundred Porty-cne Thoeusand
Seventy Dollars ($1,941,070.00)}. The plaintiff contends
that this sum was insufficient to satisfy the principal

amount of arrearage, that it did not include any accrued

interest, and that it did not include an attorney fee. The

plaintiff's objectlons raise specific issues.
b
SHALL TOBACCO IN STORAGE, BANK SHARES, AND
INSURANCE COMPANIES' CAPITAL BE A COMPONENT OF THE
"WORTE OF PROPERTY ASSESSED FOR LOCAL TAXATION"
WHEN CALCULATING THE APPRCOPRIATION REQUIRED BY
K.R.S., 173.360:

The 1983 court order required assignment to the
library of a portion of all "property assessed for local
taxation” in its Final Judgment of July 11, 1983, 1In
excluded the assessed value of tobacco in storage, bank
shares, and insurance companies' capital.

Because sections 147-83 and 155-84 of the Local

Code of Ordinances of the Lexington-Fayette Urban County



Government list tobacco in storage, bank shares, and
insurance companies' capital as being subject to taxation
by local government for the support of general services,
the plaintiff and the Board of Trustees of the Lexington
Public¢ Library argue that it was error not to include these
items in assessing property values for the ad valorem
library tax.

The defendant argues that K.R.S5. 132.200(6),
136.270, and 13€,320 limit the maximum taxatiom rates
cities may imposé upon tobacco in storage, bank shares, and
insurance companies' capital, respectively, and@ that
because the taxation rate for these items is thus fixed by
_state government, they cannot rightfully be deemed a
component of items assessed by local government for local
taxation. The defendant also notes that library board
appropriations historically excluded said itens.

The Court has examined the statutes and evidence
relevant to this issue carefully. In general, all property
subject to taxation for state purposes is also subject to
taxation in the situs in which it sits for local, school,
Or county purposes.

K:R.S. 132,200, entitled "Property Subject to
State Tax Only," enumerates specific classes of property
which shall be subject to taxation for state purposes
only. Paragraph six of this statute deals, in part, with

tobacco
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in storage. It Imposes a local taxation limit upon
wnmanfactured tobacco products of One and One Half Cents

{¢.015) one each One Hundred Dollars ($100.00) of assessed

cash value. As Boyle v. Campbell, 450 S.E.2d 265 (Ky.
1970) has clearly established, a municipal ordinance is
invalid if it conflicts with a state statute. When state
statutes conflict, it 1s the duty of the Court to try to
harmonize the interpretation so that both sections are

given effect. Ledford v, Faulkner, 661 S.W.2d 475 (Ky.

1983). When this is not possible, it is the Court's duty
"to give effect to that provision containing express and

positive language relating to the particular subject dealt
with rather than to the provision dealirng with the matter

in general terms." Morgan County Board of Education v.

Elliott, 86 S.W.2d 670, 8671 (Ky. Ct. App. 1935).

In the instant case, K.R.S. 173.360 states that,
"In all governmental units, it [the library ad valorem tax]
shall be not léss than Five Cents ($.05) nor more than
Fifteen Cents ($.15) on each One Hundred Dollars ($100.00)
worth of property assessed for local taxation.” K.R.S.
132.200(6), however. states that "cities and counties may
each impose an ad valorem tax not exceeding One and One
Half Cents ($.015) on each One Hundred Dollars ($100.00) of
the fair cash value of all unmanufactured tobacco."

[Emphasis added.] Clearly the latter statute is the most

S e



——— e ran

specific. The Court tht: ‘inds that tobacco in storage
shkall be included in the > v~rerty assessed for the ad
valorem library tax but that the library tax on this item
shall not exceed One and (ne Half Cents ($.015) on each One
Hundred Dollars ($100.00) of the fair cash value of all
tobarso in storace,

The local taxation of bank shares and insurance
companlies' capital is addressed by paragraph seven of
K.R.S. 132.200:

Money in hand, notes, bonds, accounts, and other
credits, whether secured by mortgage, pledge or
otherwise, or unsecured, and shares of stock,
except that nothing in this section shall forbid
local taxation of franchises of corporations of
shares of banks, trust companies or combined banks
and trust companies doing business In this state,

or domestic life insurance companies. (Emphasis
added.)

Since the maximum taxation rates set by statute
are Wwell below the library appropriation specified by
K.R.S. 173.360 [pursuant to K.R.S. 136.270(3), the maximum
rate on bank shares is $§,19/5$100; pursuant to K.R.S.
136.320(6), the maximum rate on insurance companies’
capital is $.15/8100; pursuant to K.R.S, 173.360, the
paximun rate for llibrary ad valorem tax 1s not less than
§.0% nor more than $.15/5100 of property assessed for
valuation], the library statute is compatible with the
specific statutory limits on bank shares and insurance
companies' caplital. This Court thus finds that bank shares

and



insurance companies' capital shall be subject to the ad
valcoren library tax and should thus be included in ti=
property assessed for value ir the calculation of the tax.
11
SHALL THE DEFENDANT PAY JUDGMENT INTEREST ON THE
UNDERFAYMENT OF EACH MOKTHLY INSTALLMENT FROM THE
DETE DUE UNTIL PAID:

The plaintiff argues that, pursuant to Civil Rule
81A, the government should not be exempted from Twelve
Percent (12%) interest on the underpayment of the monthly
installments.

The defendant ccntends that judgment interest
should not be paid because the monies not expended for the
library were nonetheless managed for the benefit of Fayette
County taxpavers, If interest is ordered, however, the
défendant contends that it should not exceed actual
earnings on the underpaymesnt amounts, soc that the Library
Board beneflits are not greater than the Urban County
Government's benefits.

Civil Rule B1A states that although governmental
entities are exempted from posting bonds in certain
situations, such entities are nonetheless "obligated toc the
same extent as if it had given the bond regquired." The
Court finds that the rule intends that the ultimate
conseguences of a judgment or order should thus be borne

egqually by losing parties, without regard to their statua.

-l



The Court also finds that interest clearly falls within
the ctligation contemplated by this rule.

The Court is aware that it has the discretiuvi.,
foliowing a hearing, to order incterest of a lesser rate
pursuant to K.R.S. 360.040, which states in part:

provided, that when a claim for unliquidated

damages is reduced (o Judgment, such judgment may

_ bear less interest than twelve percent {(123%) if

the court rendering such judgment, after a hearing

on that question, is satisfied that the rate of

interest should be less than twelve percent {12%).
Moreover, the August 28, 1985 hearing encompassed the
guestion of the payment of intéerest.

This Court has examined the relevant evidence and
pleadings on this issue carefully and is not persuaded that
it would be inequitable to require that interest at the
rate of Twelve Percent (12X) be paid in the instant
sjtuation. While it can be argued that requiring the
government to pay more jnterest than the unpaid principal
earned is like robbing Peter to pay Paul, the government
has not presented any valid reason not to observe the
statutory limits. The government voluntarily chose to
disregard K.R.S. 173.360, and after judgment was entered,
it again elected to pay less than the amount ordered by the
Court. The government must honor court orders like any

other losing party, pursuant to Civil Rule 8iA, and the

Court finds that in thls instance, it should be likewlse

=T =
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st =ct to the statutory penalties like any other losing

Since interest iIs in the nature of a penalty for
over due payments, it should run from the first day the
payment actually became delinguent; i.e., the first day of
the €= towing month. |

111

——

I3 PLAINTIFF ENTITLED TO AN AWARD OF ATTORNEY
FEES., AND IF S50, ON WHAT BASIS SHOULD THEY BE
CALCULATED ANI+ AGAINST WHICH OF THE DEFENDANTS
SHOULD THEY BE ASSESSED:

The defendant Library Board, while conceding that
the plaintiff is entitled to attorney fees, takes issue
with the amount. The Government disputes both entitlement
and the amount. Both defendants argue for a calculation of
fees based upon time expended. The Library Board,
moreover, argues that a contigency award would not be
equitable since the action did not create a new fund but
merely involved shifting preexisting taxpayer funds to a
specific public agency.

The plaintitff argues that, pursuant to the
contract between the plaintiff and his attorney, fees were
contingent upon recovery. Plaintiff further claims that,
since no specific percentage was contractually agreed upon
due to the substantial eum involved, it should be left to

the discretion of the Court to determine the amount of

recovery.
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The Court has discret .on to award eguitable
attornev fees depending upon t'.e circumstances of the

case. Kentucky State Bank v. 20 Services, Inc., 663 S.W.2d

754 (Ky. Ct. App. 1984). In BE..yd County v. Cisco, 3%

S.W.2d 849 (Ky. Ct. App. 1931), the court upheld a trial
conrtls award of attorney fees to the taXpayer's attorney,
holding that "1t was proper for the court to allow a fee to
the attorney for services rendered payable out of the
amount recovered.® Id. at 85C. The Cisco court went on to
gtate that the nature of the litigation, the time invested,
the probablility of recovery, the actual amount recovered,
and the skills required to the attorney were factors to be
considered by the court in setting the fee. 1Id. 1In Fox Vv,
Lantrip, 185 S.W.2d4 136, 139 (Ky. 1916), moreover, the
Court, upholding an award to an attorney in a taxpayer's
action, stated:

It is very commendable that public-spirited
citizens should endeavor to protect the taxpayers
of a county from the efforts of an accommodating
fiscal court to make unauthorized and unlawful
appropriations of the public funds. . . . And
when, as in this actlion, the public authoritles;

" whose duty it is to bring a suit to reccver public
funds wrongfully paid out refuse to do so, and the
duty is thus imposed upeon a citizen in his private
capacity, he should be allowed his attorney fees
if successful. Citizens should be encouraged to
bring suits like this. . . . If attorney's fees
could not be allowed in cases like this, and a
citizen were required to pay out of his own means
attorney's fees expended in collecting, for the
benefit of the public, a public fund, there are
not many citizens who would care to voluntarily
incur this expense.
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The Court notes further that there is no requlirement
~f natice if the Court chooses to exercise its
discretion in awarding fees.

Although K.R.S. 376.460 allows an attorney's lien,
this statute exempts claims "of the state." Case law,
reveaver., supports this exemptior.. See Marion County

v, Rives and McChord, 118 S.W. 209 (Ky. 1909). [An

attorney suing on behalf of the taxpayers of a county
cannot assert a lien on monies recovered.]

Affidavits in the evidence address the guestion of
attorney's'fees alsoc. The affidavit of Leslie Morris,
II, a p;actising attorney and former member of the
Library Board, states that after considering the
complexity of the issues and the effort involved,
Twelve Percent (izx) to Pifteen Percent (15%) would be
a reasonable fee. The affidavit of William Jacob,
attorney for the plaintiff, while acknowledging that
the standard Thirty-three and One Third Percent (33
1/3%) contingency fee usually allowed at the trilal
level or the Forty Percent {(40%) contingency fee
usually allowed at the appellate level would be both
unreasonable and excessive, nevertheless maintains
that a fee in the range of Thirteen Percent {13%) to
Fifteen Percent (135%) would be reascnable.

The Court, after carefully studying all relevant

=10-



evidence and pleadings, finds that the plaintiff is
entitled ¢ znttorney’s fers for the time expended and for
the expenses incurred in bringing this suit. 1In
determining an appropriate fee in this case, it is the
opinion of this Court that several factors make this case
insppropriate f2r = contingent fee award.

First, the Court agrees with the defendants that
this case, unlike the typical damage recovery case, did not
involve an award of "new" money based upon some injury.
Instead, this case involved a shifting of funds already in
existence as required by state law. Second, while not
intending to disparage fee agreements between a party and
his counsel, in this case it 1s not the plaintiff who is
payving this fee cut of his recovery, as is normally the
case in contingent fee agreements. On the contrary.
plaintiff’s counsel's fee is an additicnal burden which
must be bourne by the defendants. The plaintiff and
plaintiff's counsel could have agreed to virtually any fee
arrangement, which this Court would be bound to honor as
between those parties. But here the plaintiff has been
awarded its attorney's fee in additlion to its success on
the merits. This Court is not bound by the fee agreement
between plaintiff and plaintiff's counsel because it is the
defendants who must bear this expense.

A.more equitable and accurate method of

-311-

49



determin: the appropriate fee 1s for the plaintiff's

counsel t- submit, to the extent possitle, his hourly
timeespendad in prosecuting this case. These hours will
then be mi.ltiplied by the average hourly rate of
plaintiff's counsel. In the event plaintiff's counsel
cannot acrurately reconstruct his hours expended based on
his office records, plaintiff's counsel is to uce his best
efforts in estimating, in good faith, his time expended.

hecause the Court has determined that attorney's
fees shou.d be awarded based on equitable principles, it is
not necesitary to confront K.R.S. 412.070, a statute which
also provides grounds for the award of attorney's fees in
this case.

Since the Library Board and the Government are
both defendants, there remains the question of which
defendant should bear the expense of attorney's fees or
whether the fee should be apportioned between the two
defendants. The Court finds that the attorney fee should
be apportioned eqgually between the Library Board and the
Government.

Based on the foregoing findings of fact, the Court
makes the following conclusions of law:

i. Tobacco in storage shall be incliuded in the
property assessed for the ad valorem library tax in an

amount not to exceed One and One Half Cents (§.015) on each

-12-



One Hundred Dollars ($100.00) of the talr cash_value of all
tobacco in stcrage.

2. Bank shares and insurance companies’' capital
shall be included in the property su’ je.t to the ad vaiorenm
library tax.

3. The Government shall bs subject to Twelve
Percent (12%) statutory interest penaities.

4. The plaintiff’'s counsel shall submit his hours
expended based on his office records or, in the
alternative, use his best efforts in a good faith estimate
of his time expended.

§. The defendant library shall be liable for
payment of plaintiff's attorney's fee.

The Clerk of the Court is directed to make this
opinion a part of the record, and it shall be considered

the Court's findings of fact and conclusions of law, and

the attorneys shall prepare a proper order in conformity

herewith.

~18~
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i hereby certify that a true copy
of the foregoing Opinion has been
mailed to:

Hon. William C. Jacchs
Attorney at Law

173 North Limestone Street
Lexington, Kentucky 40502

Horn. J. David Porter

Stites & Barbison

40¢ Citizens Fidelity Bank Bldg.
101 East Vine Street

Lexington, Kentucky 40507

Hon. Terry Sellars

Law Department

20¢C East Main Street
Lexington, Kentucky 40507

on this the __ day of January, 1987.

ROBERT M. TRUE, CLERK
FAYETTE CIRCUIT COURT

BY E/w//ly—/ i , DEPUTY




AT PR

T FAYETTE CIRCUIT COURT
CIVIL BRANCH
THIRD DIVISION

- - UUN3 0 1888

DR. JOSEPH MURRAY HAYSF PLAINTIFF

vs. FINAL JUDGRENT URDER NO . T901-A439
CR 54.02

LEXINGTON-FAYETTE URRBAN DEFENDANTS

COUNTY GOVERNMENT., ET.AL.

L 3 » x [ ] L 4 * * *
The parties havine submitted thelr respective

pemorandn pursuanl o the order of GCourt at the covidentjary
hearing conducted by the Court ou August 2%, 1085, with
respect to the issue sel oul Jn the Urder of spbhmission
entered herein. snd the Court having coneiderad same and

rendered its Opinton thereon on January 4. joas, and the

Court being sufficiently advised;

iT 1S HEREBY ORDERED AND ABTUBGEN:

j. That the Court's Opinton of Januaty 4, 1988.
be, and it herebhy is jncorporated herefu hy reference;

2. That the April 5. jorS lusp sum payment fron
the hefendant, Lexinglon-Fayellr fivhban County Governmenl
(Gnvé}nmentl to the Defenﬂnﬁt-&lbrary Board itn the amount
of Une Mi)lion Nine fundred Forty-One Thoosand Seveuty
(31;941.010.001 Dollars was insuffictent to satisfy the

principal eamount of the arrearng® payable to the Library
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_y;qﬁ¥hroi%gobncco in storage, as pssessed by the

Property Valuation Administrator for the Goverument (as
certified by the Revenne Cabinet of the Commonwealth of
Kentucky) as of Janoary 1, JOAR3, {484, 1985, ]84aR, 1687,
1988 for each of such regpective tax vears, amd each year
hereafter;

. That witlh resprct to the sum directsd to be
appropriated and paid tn the Libravy Anard in the preceding
paragraph. such apprepriatton nad paymenl shall bear
interest at the rate of Twelve (12%) Percent per aunum [One
(1%) Percent per month] unti] paid from rod after the first
day of the month following the month whei One-Twelfth
(1712} of such payment should have bren made 1o the Library
Board under the earlier Judement and KRS 173.360(2})
{requiring monthly depasiis to the credit of the Library
Board ):

T Thatl niolliine herein shall be consirued as
enjoining the Defendant-Government Crom appropriating and
paving to the Defendant-Library Roard, or an succesrsor
thereof, for any vear from and after ]1983. any sum or sums
in excess of the minimum appropriation and paywent required
by this Order;

8. That the Plalnliff shnll refover of the
Defendant-Library Board his attorney fee. such attorneyv's
fee to be in the emount of hours expended by Plaintifl's

counsel {u prosecuting this case muJtiplied by the nverage
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That the Government be, und it hereby is,

directed to appropriate and pay to Lhe Library Roard, at a
minimum, & sum egual to, but not less than, five (%$,.05)
Cents on each One Hundred {($100.00) ﬁn]}nrn wonrih of
property asseserd far lacnl taxati{nun, includine, but not
Jimited Lo bank shares aud insurance companies' ecapftal,
but exclvdine tobkacco In storage. ns assesssed hy Lhe
Property Valuation Administrator for the Government (ns
certif-ied by the Revenue Cabinet af the Commotiwalth of
Kenticky) as of January 1, JOu3., Juga, 158k, 1666, 1087,
1988 for each of such respective {nx venrs, and ench vear
hereafter, less =ums actunlly paid by the Governmen! to the
Library Board under the earlier Judgment and KRS 173.360
for each of such vears;

4. Tha!l with respect to ihe sum directed ta he
approprijated and paid te the Library Bnard in the precedlng
paragraph, such uppropriation mnd payment shall hear
interest at the rate of Twelve (12%) percent per annum |One
(1%} Percent per month]) until paid from and after the first
day of the month following the month when such pavment
should have been made Lo the Library RAonrd wnder the
earlier Judgment and KRS 173.360;

5, Th;f {n addltion. the Hovernmendl be, and it
hereby Is, direrted to appropriasle and pay to the Library

Boerd, at a {$.015) Cents on each Oue Hundred ($100.00)
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i pourly rnte of Flaintiff's counsel;
9. That this {s a Final Judgment and there is no

Just reason for delay

)

,.

(w;fuu ( \ e BQ’LL__ L

hnﬂ N I'MH"_ wmr
khYEllL caiReylT cayurr

This s to certify that an attegted vopy hereol was mniled
to:

Hon. William C. Jarebs
173 North Limextone Street
Lexington. Kentucky 40507

fion. Edward Gardner
Department of Law
Lexington-Favetie Urban County

Government
Aﬂﬂﬁfﬁst Main Street
Lexington, Kentucky 40507

H 3. David FPorte S
$2217171nﬂr1rfrh1:;ﬂ71# 7 Lo //c-/‘4/‘ /L- // (/ffr;F.ﬂ
29.00—eTtNETOT—TITme i i—Genter /¢ / S 7 S
texingten, Kentucky 40507

on this the ,2 ¢ dav of June, 1988 et e e

(_A _{C__(Z_:?))-/tni- _f{,/__, . X

ETTE CIRCUILT couLy CLERK
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FAYETTE CIRCUIT COURT
CIVIL BRANCH
THIRD DIVISION

DR. JOSEPH MURRAY HAYSE k?ﬁxllﬂgg PLAINTIFF

Vs OPINION AND ORDER NO. 79CI3439

e it et

LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT, et 2l DEFENDANTS

] ] = *

This matter is before the Court on the Defendant's
Motion to Alter and Amend Judgment and the Plaintiff’'s
Motion for Entry of Final Judgment. The parties have filed
memoranda in support of their pgsitions and the case stands
properly submitted. The Court having reviewed the record
and being otherwise sufficiently advised, finds as follows:

The Defendant, Lexington-Fayette Grban County

Government, moves this Court to amend its judgeent of June

30, 1988. Specifically, Defendant objects to: 1} the
imposition of retrospective payments to the Library Board
based upon the value of bank shares, insurance company's

capital, and tobacco in storage; 2) the imposition of

EL Y T
intezgg;_gnﬁﬂgzl‘iences fron the date of the original
R —l

opinion until final resolutlon ot 1ts appeal; 3) and this

.....

—

Court's award of Plaintiff's attorneys' fees.

The Plaintiff, in turn, moves the Court for entry
of the Final Judgment of June 30, 1988 and, in addition,
asks that the Court impose payment of damages of 10% on the

sums Defendant. Léxington-rnyetté trban County Bovernment
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was directed to pay pursuant to KRS 26A.300.

The Defendant's first argument that the imposition
of retrospective payments on bank shares, insurance
company's stock, and tobacco in storage is based oﬁ general
equity concepts. Defendant reljes on the fact that this
Court imposed payment of deficiencies based on the value of

PV

the property in question prospectively from the date of the

0fiififfi_135535££* Hayse v. Lexington-Fayette Urban County

Government, No. 79CI-3430, Slip Op. at & (Ky. Cir. Ct.,
Apr. 7, 1983). From this, Defendanp argues that the Court
should once agaln make increased paynents'pfbspective in
nature. $

In thg original Hayse judgment this Court reasoned
pefendant and that the defendant had relied in good faith
on advice of counsel in excluding the value of the bank
shares, insurance capital, and tobaccoe in computing -

deficiencies, The Court made it clear, however, that the

disputed jtems were to be included prospectively from the

date of the original judgment 2nd Defendant has no reason

—_— — i

to expect that these deficiencies would be excused a second
time. Defendant's second ‘equity' argusent is without
merit. :

The Defendant néxt argues that it deficiency
payments on the value of the bank shares, insurance
capital, and tobacco are to be riiigigiiiizsdig;}he

original judgment, that the government should be excused

e

2-
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from peying lnterest on such deficiencies or that such
interest be limited. Defendant bases its argument on a
discretionary provision ﬁf KRS 2360.040 which states in part
*that judgments may bear less interest than 12% if the
court rendering such judgment, after a hearing on that
question, is satisfied that the rate of interest should be
less than 12%." As Plaintiff points out in his memorandunm,
however, this Court has generously excused the Government
from comﬁensating the Library Board for money lost to the
Library Board during the ten years of under-appropriation
nrior to the original judgment, Defendant has shown no

e,

regson that the 12x called for i the June 30, 1988

judgment should be excused or limited.

) The Defendant's third contention that the judgment
should be altered to exclude interest on accrued
deficlencies from the date of the original opinion until
jts final resolution on appeal js without merit. The f;ci
that such interest payments made by the government would
come directly from other preograes supported by the
governmeént has no legal significance and 1s giso without
merit. As tpe Plaintiff argue 1;??% iii;ijfiil’gga tﬁis
Court'q original Judgment &re cI;:;T§_Tn accérd. The
pefendant, Lexington-Fayeétte grban County Govefﬁuent.
therefore, had no reasonable expectation that its gppeal
would succeed and admits that it did not proceed as 2
prudent apﬁallagte It is well recognized that judgments

bear interest 2t 12% per annum until paid snd the fact that
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the government fatled to provide for the consegquences of
{ts unsuccessful appeal is not grounds for excusing it fronm
payment of interest.

Finally, Defendant would like the Court to excuse
the portion of the judgment requiring it to pay Plaintiff's
attorneys' fees. Defendant again advances the argument
that, because there was no fund created from which
Plaintiff‘'s attorney could easily be paid, such payment of
attorney's fees would constitute an additional burden on
the Fayette County taxpayers. Defendant gives no legal
basis to alter the judgment regarding the award of
pPlajntiff's attorneys' fees and }his Corut will therefore
not alter the previcus judgment.

Plaintiff moves the Court to Overrule Defendants

Motion to Alter and Amend the June 1988 Judgment and, in

addition, to award damages to the Library Board pursuant to

KRS 26A.300, in the amount of 10% on payments stayed durikz
the pendency of the former appeal. Plajintiff relies on
Fred Clements Heating s d Alr Conditioning Company V.
James, Ky. App., 5786 §.W. 2d 280 (19679), which states that
damages of 10X are to be awarded where, &s here: 1) =a
judgment for the payment of money has been itaygd pending
appeal; 2) the Judgment was thereafter affirmed, and 38) a
Motion for Discretionary review by Appellant {(Detendant,
Lexington-Fayette rban County Government) was denied.
pefendant’'s response to Plaintiff's Motion is that guch

penalty is jnappropirate where there is no sum certain.

4.
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Further, Defendant argues that such monies have been spent

for other zoverﬁiental gervices and imposition of a penalty

L ]

would be inequitable.
pefendant cites Ford V. Ford 623 S.W. 248 903 (Ky.

1981) in support of its argument that & penalty award is
inappropriate where a sunm to base such penalty on is unable
to. be calculated. The sums, referred in Ford, were amounts
which had been unascertained by the trial court for net
proceeds of livestock, crops, and dividends constituting
parital property. Here, on the contrary, there 1s no
reason why a sum based upon property specifically
determined to be assessable for }értain periods can not be
calculated. The original opinion clearly sets forth the
formula for calculating the total sum due thereby reducing
the judgment to 2 liquidated amount.

1t Is THEREFORE ORDERED AND ADJUGDGED that -
pDefendant's Motion to Alter and Amend the Final Judgment of
June 30, 1988 be DENIED and Plaintiff's Motions for entry
of the Final Judgment and the imposition of a mandatory 10%
penalty for delay during the appeal be GRANTED.

[ ]
Dated this _i{ ~day of April, 19839.

"zWu. “1”/?

JUDGE, FAYETTE CIRCUIT COURT
THIRD DIVISION .

I S

o \,.L.‘ D .'; 3&‘1 @.‘%'.-.
This is to certify that a copy VRIS e AR
of the foregoing Opinjon and Order “"*N
wa alled to the following this -Ldr’;ﬁﬁ—*h_

day of April, 1989. ™ e AT

61
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Honorable Edward Gardner
Department of Law

200 E. Main Street
Lexington, Kentucky 40507

Honorable William Jacobs
173 North Limestone Street
Lexington, Kentucky 40507

Yororable David Porter

2300 Lexington Financial Center
Lexington, Kentucky 403507

ROBERT M. TRUE, CFCC

By: f?zi———u_

ébuty clerk
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Attachment 5

AGREEMENT

THIS AGREEMENT Made and.entered into this ;i___day of
Maebn 1990 by and between the BOARD OF TRUSTEES OF THE
LEXINGTON PUBLIC LIBRARY ("Library”) and the LEXINGTON-FAYETTE
URBAN COUNTY GOVERNMENT (“Government?”). '

WHEREAS, the amount the Government shall appropriate annually
for Library services in Fayette County has been at issue for ten
(10) years in Fayette Circuit court, Third Division, Civil Action
No.79CI-3439 (hereinafter 7Civil Action”); and

WHEREAS, the Fayette Circuit cCourt in the éfgge‘civil Action
entered é Final Judgment June 30, 1988 (héreiné%ter "Judgment’) ;
and .

WHEREAS, all parties have appealed the Fayette Circuit Court
Final Judgment tc_the Commonwealth of Kentucky Court of Appeals;
and

WHEREAS, the Library and the. Government expect continued,
lengthy litigation before any final judgment resolution of the
above-mentioned Civil Action; and

) WHEREAS, the Library and the Government agree that 1eﬂgthy
iitigation igﬁﬁisruptive and injurious te both the Libraxry’s and
the chernmgﬁﬁys ability to make decisions concerning proﬁer
appropriations for Library service and to the Library’s and the
Government’s ability to make plans for providing future Library

service in Fayette County; and

aforesaid Judgment accurately construes the law governing the
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Government’s responsibility to abpropriate funds for Library
cervice in Fayette County;:. and

WHEREAS, the Library ané the Government wish to finally
resolve all issues related to Government appropriatioens for
Ligrary service in Fayette County in a mannex consistent with-any
final resclution in the aforesaid civil Action.

NOW, THEREFORE, iﬁ consideraticn of the mutual promises and
covenants contained in this Agreement, the Library and the
_Government agree as follows:

1. The Government agrees to pay to the lerary One ‘Million
Nine Hunqred Thousand Dollars ($1,900, 000.00) ané’/; addition to
also agrees to pay twenty-five percent (25%) of any attorneys’
fees awarde@ to the attorney or attorneys for the plaintiff, Dr.
Joseph Murray Hayse, in the aforesaid Civil Actien, in full
satisfaction of all sums owed by the Government to the Library
through June 30, 1989, under the aforesaid Judgment,

(2) The above sum shall be éaid as follows: One

T

-

Millien Dollars ($1,000,000.00) upen execution of this Agreement
plus additional funding due under numerical paragraph 2.
hereinafter through the date of execution of this Agreement and an
additional installment of sﬁéh one-twelfth (1/12) of the annual
appropriation based on bank shares, insurance companies’ capital
and tobacco in storage as set out in numericaliparagraph 2
hereinafter each month tﬁereafter.

(b) The Government shall pay twenty-five percent (25%)

of the plaintiff’s attorneys’ fees upon the date of any agreement



py all parties to the above-referenced legal action or upon a
final determination of the amount of attorneys’ fees by a court of
competent jurisdiction. '

(c) The Government shall pay the balance of the sum due
the Library on or before July 16, 18590;

2. In fiscal year 1990, which runs from July 1, 1989 through
June 30, 1990, and in a2ll future fiscal years, the Government
agrees to'pay to the Library five cents (5¢) on each One Hundred
Dollars ($100.00) worth of bank shares and insurance companies
capital assessed for taxation in Fayette County, Ketgpcky, and one
and one-balf cents (1 1/2¢) on each One Kundred -D81lars ($100.00)
worth of tobacco in storage assessed for taxation in Fayette
County, Kentucky:

3. The Government agrees to pay the Library the sums
provided in numbered ﬁaragraphs 1 and 2 above, even if a lesser
appropriation is determined to be required as a result of any
final Judgment in the aforesaid Civil Action;

4. The Library and the Governmenzhagree that establishing a
T.iteracy Center at the Carnegie Library Building, located in Gratz
Park, which previously housed the Mzin Library of the Lexington
pPublic Library, is a ”library service” within the meaning of KRS
173.360, if the Literacy Center provides services similar to or
consistent with those described in ”“Plans for the Carnegie
Literacy Center” prepared by the Carnegie Center Planning

Committee dated April 12, 1989, and attached hereto as Exhibit “A”

and incorporated by reference;

65



S. The Library agrees to pay Nine Hundred Thousand Dollars
($900,000.00) to the Government on July 16, 19350 toward the
renovation, reconstruction and equipping of the aforemewtioned
carnegie Library as a Literacy Center consistent with those
services and improvements described in ”Plans for the Carnegie
lL.iteracy Center” prepared by the Carnegie Center Planning
committee dated April 12, 1989 and attached hereto as Exhibits
np# #B#, 7C", #D” and "E” and incorporated by reference.

(a) The Government intends to solicit private donations
for the renovation and equipping of a Literacy center, as
descrlbed in the attached Exhibits "B” Y ; ”gﬂzﬁﬁgf”ﬁ”. If
private dcnatlons and the Library’s Nine Hundred Thousand Dollar
($900,000.00) contribution-exceed the actual cost of renovating
and equipping a Literacy Center, as described'in the attached
Exhibits ~B7, ~c7, “D” and "E”, then the-excess funds over actual
costs shall be repaid by the Government to the Library; and

(b) If a Literacy Center, as described above and in the
attached Exhibits, is operated in the EErnegie Library Building
for less than ten (10) years, then for each year (or partial year)
less than ten (10) years, the Library shall be repaid ten percent
(10%) of the total sum the Library has contributed and such
repayment shall be paid by the Government to the Library within
sixty (60) days of disconﬁinuaticn of the opefation of the
Literacy Center.

6. The Library agrees that twenty-four percent (24%)'of all

. sums paid to it by the Government pursuant to numbered paragraph 2



above shall be expended for the maintenance and operation of a
Literacy Center and branch library at the Carnegie Library in
Gratz Park so long as the-Liéeracy Center is operated. If the
operation of the Literacy Center ceases, the Library’s cbligatioen
to contribute twenty-four percent (24%) of all sums paid by the
Government pursuant to numbered paragraph 2 above shall cease.

7. The Government agrees that except to the extent set forth
in the preceding paragraphs of this Agreement, t§e Library shall
have no obligation te expend any funds for the renovation,
operation or maintenance of the aforesaid Literacy finter.

8. ;The Library agrees that aii suns contribﬁ?é& by the
Governmernt, from whatever source, for the renovation, maintenance
and operation of the Literacy Center, Literacy Center grounds and
services provided for the Literacy Center, including, but not
_limited to parking, as consistent with the éervices and operations
described in the aforementioned ”“Plans for the Carnegie Literacy
Center” and incorporated as Exhibit ”A” herein, shall be accepted
by the Library as appropriations in adgiﬁion to those otherwise
required by this Agreement or the aforesaid Judgment regardless of
whether such sums are paid directly to the Library.

.9. The Library and Government further agree that if the
Government is required to appropriate greater sums to the Library
than required by the aforesaid Judgment as a result of further
litigation in Fayette Circﬁit Court Civil Action No. 79-CI~-3433,

or as a result of any litigation arising out of this Agreement:

67
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{a) All sums expended by the Government from whatever
source under numerical paragraph & hereinabove shall be credited
against and satisfy any addiéional sums which the Government is
reguired to pay; and

(b} If the sums referred to in numbered paragraph 8 are
insufficient to fully offset such additional sums which the
Governnment is required to pay, or if a court of competent
jurisdiction determines that such additional sums which the
Government is required to pay cannot be offset by the expenditures
set forth in numerical paragraph 8, then the Library and-the
Governme?t agree to entér into a mutual'agreemqnt’ﬁizh the State
Department for Libraries and Archives pursuant to KRS 173.360
agreeing for the year any additional sum is paid toc the Library by
the Government under the pending legal action now in the Kentucky

Court of Appeals that the Library appropriation for such year

'shall be reduced by an amount equivalent tec any additional amount

the Government is required to pay to the Library over and above
those amounts required by this Agreeme;E'and the aforesaid
Judgment. It is understood and agreed that any agreement for
annual fundlng less than the statutory minimum pursuant to this
paragraph 9 shall in no respect be considered a precedent for
reduced fundlng for the Library for any subsequent year.

10. It is understood and agreed between the Government and
the Library that this Agreement does not amend or otherwise modify
any of the prior agreements or obligations of the Government and

Library in existence as of the date of this Agreement, but
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however, this Agreement is a supplement to all prior agreenents
petween the Government and the Library relating to appropriations
and funding for Library services.

11. In the event staﬁutory provisions and ordinances should
pecome effective in the future increasing the Government’s minimum
required appropriation to the Library any of the tax rateé_on bank
shares, insurance companies capital or tobacco in storage, then in
that event all additional revenue resulting from the increase
shall be paid to the Library.

12. It is agreed that when the legal entity for operation of
the theracy Center is established that the lerafy shall be
entitled to have Board representation equivalent to twenty-five
percent (25%) of the total -membership of the voting Board.

13. The Government shall defend, indemnify and hold harmless
the Library and its officers, members of the Board of Trustees,
and advisory members of the Board of Trustees, personally and-in
their officiai capacities for any claims, courses of action oé
judgment entered against any such per§;ﬁ individually or in his or
her capacity as officer, board member or advisory board member
relating to the acceptance, approval and execution of this
Agreement and related to the settlement of the existing litigation
now pending in the Court of Appeals of the Commonwealth of
Kentucky relating to these parties and the funhing of the
Lexington Public Library.

14. This Agreement ié contirnigent on the Government’s

obtaining written consent from Transylvania University agreeing to

69



707

+he use of the Carnegie Library as alLiteracy Center and an
acknowledgment by Traﬁsylvan%a University that such use
constitutes propef utilization of the building for Library
purposes under the tenor and meaning of the deed reciting a
reversionary interest in said property for the benefit of
Transylvania University.

15. The Government and the Library agree to formalize a
lease agreement transferring a leasehold interest in the Carneéie
Library Building to the Government including terms and conditions
consistent with this Agreement oo

IN WITNESS WHEREOF, the parties have executéd this Agreement

at Lexington, Kentucky the day and year first above written.

-

Its:; Chairman

b

LEXINGTON-FAYETTE URBAN COUNTY
‘GOVERNMENT

By:

—_—

TSCOTTY HAESLER
Its: Mayor

ATTEST:

CLERK OF URBAN COUNTY COUNCIL

LiLilex pub 1lib/ZY¥2:21621
121989:5:JDP
AG/LFUCG
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