Ellinger

Lane
Gorton
Kay
Farmer
Stinnett
Myers
Beard
Lawless
Blues
AGENDA
Budget & Finance Committee
February 28, 2012
1:00 P.M.
1. FY 11 CAFR ' {1-9)
2. Monthly Budget Report (10-18,27-29)
3. Streét Light Fund - Lane {23-26,38-45)
4. Hotel/Motel Tax — Stinnett (19-22,30-37)
5. Items Referred to Committee (46)

“Budget & Finance Committee, to which shall be referred maiters relating to the Department of

e e e —r

Finance and Administration and its divisions, and any related partner agencies, the urban county
courts and constitutional officers, fiscal operations of the government, revenues and expenditures of
the government, and organization changers which affect the fiscal operations of the government.
Additionally, this committee shall review the final audit report and management letter of the
accounting firm recommended by the Mayor and selected by the Council to conduct the anntial
financial audit of the Urban County Government and shall report its findings concerning the same to

the Mayor and Council for appropriate action.” Council Rules & Procedures, Section 2.102 (1)
Effective January 1, 2011. Adopted by Urban County Council Qctober 14, 2010
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Lexington-Fayette Uthan County Government

DEPARTMENT OF LAW :
Jim Gray TJanet M. Gezham
Mayor . Commissionet
TO: Members of the Budget and Finance Committee

Paui Schoninger, Council Research Analyst

FROM: Department of Law
DATE: February 21, 2012
RE: Transient Room Tax

You have asked for an opinion regarding restrictions on the use of funds derived from “fransient
room taxes”. Lexingtor’s autharity to assess transient room taxes is de rived from state law. Lexington
currently assesses two different transient room taxes, baoth of which are set at the maximum rate
parmitted by law.® Section 2-172 of the Code of Ordinances, Lexington-Fayette Urban County
Government: KRS 91A.320{1); KRS 153.450, '

Tourist and Convention Commission Tax

Lexington assesses the four percent (435) maximum tax allowed by KRS 91A.390. Per the statute
“a] portion of the money callected from the imposition of this tax, as determined by the tax levying
body, upon the advica and consent of the tourist and convention commission, may be used to finance
the cost of acquisition, construction, operation, and maintenance of facilities useful in the attraction and
promotion of tourist and convention business, including projects described in KRS 154.30-050(2})(a). The
balance of the money collected from the imposition of this tax shall be used for the purposes set forth in
KRS 91A.350. Proceeds of the tax shall not be used as a subsidy in any form to any hotel, motel, ar
restaurant, except as provided in KRS 154.30-050(2}{a)3.c.” KRS 91A.390(3).

The Lexington Convention and Visitors Bureau {“LCVB”} is Lexington’s tourist and convention
commission referenced in the above statute, and its purposes are to promote and develop convention
and tourist activities and facilities. KRS 91A.350.

1 Thera is also statutory authority to implement an additional one percent (1%} transient tax to fund a Purchase of
Development Rights Program. KRS 91A.390(5). However, the implementation of this tax should take place
through a vater referendum process. KRS 67A.845.

2 KRS 154.30-050 deals with "TiF” prajects.




Budget and Finance Committee
February 21, 2012
Page 2

Although the Department of Law could find no case law interpreting the scope of legitimate
expenditures of this tax, the statute is broadly written. i a facility was useful in attracting and
promoting tourist and convention business a portion of the funds collected could be spent to acquire,
construct, operate and maintain it as long as the LCVB consented to this use and it did not violate the
subsidy restriction contained in the statute. This would appear to allow the expenditure of some of this

. money on any facility that is reasonably related to these purposes.

Convention Center Tax

~ In addition to the above, Lexington also assesses the two percent {2%) maximum tax allowable
pursuant to KRS 153.450. By law, these funds must be “applied toward the retirement of bonds used to
finance a nonprofit corporation which is created for the funding, construction, and management of a
convention center in an urban-county, and to defray the operating costs of the nonprefit corporation.”
KRS 153.450.

Please contact me should you have any bther questions related to this matter.

David J. Barberie
Managing Aitorney

{via-email only)

cc: Richard Moloney, Chief Administrative Officer
lamie Emmons, Chief of Staff
Geoff Reed, Senior Advisor to the Mayor
Jane Driskell, Commissioner of Finanee
Janet . Graham, Commissioner of Law
Bill ©'Mara, Director of Revenue

X\ Cases \CO\ 1 2-MSO00MEMON0335403.D0C
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91A.390 Room tax — Special transient room tax - Authorization for additional tax

(1)

@

3

1S

by a county with a city of the first class, urban-county governments, and
multicounty tourist and convention commissions -- Revenue bonds.

The commission shall annually submit to the local governing body or bodies which
established it a request for funds for the operation of the commission. The local
governing body or bodies shall include the commission in the annual budget and
shall provide funds for the operation of the commission by imposing a transient
room tax, not to exceed three percent (3%) of the rent for every occupancy of a
suite, room, or rooms, charged by all persons, companies, corporations, or other like
or similar persons, groups, or organizations doing business as motor courts, mofels,
hotels, inns, or like or similar accommodations businesses. In addition to the three

* percent (3%), the local governing body may impose a special transient room tax not

to exceed one percent (1%) for the sole purpose of meeting the operating expenses
of a convention center. A fransient rcom tax imposed by an urban-county
government shall not exceed four percent (4%) of the rent for every occupancy of a
suite, room, or rooms, charged by all persons, companies, corporations, or other like
or similar persons, groups, or organizations doing business as motor courts, motels,
hotels, inns, or like or similar accommodations businesses. Transient room taxes
shall not apply to the rental or leasing of an apartment supplied by an individual or
business that regularly holds itself out as exclusively providing apartments.
Apartment means a room or set of rooms, in an apartment building, fitted especially
with a kitchen and usually leased as a dwelling for a minimum period of thirty (30}
days or more. The local governing body or bodies that have established a
commission by joint or separate action shalf enact an ordinance for the enforcement
of the tax measure enacted pursuant to this section and the collection of the
proceeds of this tax measure on a monthly basis.

All moneys collected pursuant to this section and KRS 91A.400 shail be maintained
in an account scparate and unique from all other funds and revenues collected, and
shall be considered tax revenue for the purposes of KRS 68.100 and KRS 92.330.

A portion of the money collected from the imposition of this tax, as determined by
the tax levying body, upon the advice and consent of the tourist and convention
commission, may be used to finance the cost of acquisition, constriction, operation,
and maintenance of facilities useful in the attraction and promotion of tourist and
convention business, including projects described in KRS 154.30-050(2)(a). The
balance of the money collected from the imposition of this tax shall be used for the
purposes set forth in KRS 91A.350. Proceeds of the tax shall not be used as a
subsidy in any form to any hotel, motel, or restaurant, except as provided in KRS
154.30-050(2)(a)3.c. Money not expended by the commission during any fiscal year
shall be used to make up a part of the commission's budget for its next fiscal year.

A county with a city of the first class may impose an additional tax, not to exceed
one and one-half percent (1.5%) of the room rent. This additional tax, if approved
by the local governing body, shall be collected and administered in the same manner
as the regular tax and shall be used for the purpose of funding additional promotion
of tourist and convention business.



)

O
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An urban-county government may impose an additional tax, not to exceed one
percent (1%) of the room rents included in this subsection. This additional tax shall
be collected and administered in the same manner as the regular tax with the
exception that this additional tax shall be used for the purpose of funding the
purchase of development rights program provided for under KRS 67A.845.

Local goveming bodies which have formed muliticounty tourist and convention
commissions as provided by KRS 91A.350(3) may impose an additional tax, not to
exceed one percent (1%) of the room rents. This additional fax, if approved by each
governing body, shall be collected and administered in the same manner as the
regular tax, with the exception that this additional tax shail be used for the purposc
of funding regional efforts relating to the promotion of tourist and convention
business and convention centers. In no event shall any revenues collected as
provided for under KRS 91A.350(3) be utilized for the construction, renovation,
maintenance, or additions to any convention center that is located outside the
boundaries of the Commonwealth of Kentucky.

The commission, with the approval of the tax levying body, may borrow money to
pay its obligations that cannot be paid at maturity out of current revenue from the
transient room tax, but shall not borrow a sum greater than can be repaid out of the
revenue anticipated from the transient room fax during the vear the money is
borrowed. The commission may pledge its securities for the repayment of any sum
borrowed.

The fiscal court or legislative body of a consolidated local government or city
establishing a commission pursuant to KRS 91A.35 0(1) or (2) and, in its own name,
a commission established pursuant to of KRS 91A350(1) is authorized and
empowered to issue revenue bonds pursuant to KRS Chapter 58 for public projects.
Bonds issued for the purposes of KRS 91A.350 to 91A.390, may be used to pay any
cost for the acquisition of real estate, the construction of buildings and
appurtenances, the preparation of plans and specifications, and legal and ofher
services incidental to the project or to the issuance of the bonds. The payment of the
bonds, with interest, may be secured by a pledge of and a first lien on all of the
receipts and revenue derived, or to be derived, from the rental or operation of the
property involved. Bond and interest obligations issued pursuant to this section shall
1ot constitute an indebtedness of the county, consolidated local government, or city.
All bonds sold under the authority of this section shall be subject to competitive
bidding as provided by law, and shall bear interest at a rate not to exceed that
established for bonds issued for public projects under KRS Chapter 58.

A commission established pursuant to KRS 91A350(3) is authorized and
empowered to issue revenue bonds in its own name, payable solely from its income
and revenue, pursuant to KRS Chapter 58 for revenue bonds for public projects.
Bonds issued for the purposes of KRS 91A.350 to 91A.390, may be used to pay any
cost for the acquisition of rcal estate, the construction of buildings and
appurtenances, the preparafion of plans and specifications, and legal and other
services incidental to the project or to the issuance of the bonds. The payment of the
bonds, with interest, may be secured by a pledge of and a first lien on all of the
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receipts and revenue derived, or to be derived, from the rental or operation of the
property invoived. Bond and interest obligations issued pursuant to this section shall
not constitute an indebtedness of the county. All bonds sold pursuant to this section
shall be subject fo competitive bidding as provided by law, and shall not bear
interest at- rates exceeding those for bonds issued for public projects under KRS
Chapter 58.

Effective: July 15, 2008

History: Amended 2008 Ky. Acts ch. 178, sec. 26, effective July 15, 2008, -- Amended
2007 Xy. Acts ch. 95, sec. 27, effective March 23, 2007. -- Amended 2002 Ky. Acts
ch. 167, sec. 1, effective July 15, 2002; and ch. 346, sec. 104, effective July 15,
2002. - Amended 2000 Ky, Acts ch. 154, sec. 2, effective July 14, 2000; and
ch. 344, sec. 5, effective July 14, 2000. —- Amended 1998 Ky. Acts ch. 372, sec. &,
effective July 15, 1998. -- Amended 1994 Ky. Acts ch, 505, sec. 1, effective July 15,
1994. — Amended 1992 Ky. Acts ch. 56, sec. 3, effective July 14, 1992; and ch. 1635,
gec. 4, effective July 14, 1992, -- Amended 1990 Ky. Acts ch. 302, sec. 2, effective
Tuly 13, 1999. - Amended 1986 Ky. Acts ch. 11, sec. 1, effective July 15, 1986. --
Amended 1974 Ky. Acts ch. 324, sec. 4. - Amended 1970 Ky. Acts ch. 59, sec. 2. -
Created 1968 Ky. Acts ch. 138, sec. 3.

Formerly codified as KRS 83.350,



153.450 Levy of additional transient room tax by urban-county government.

(L

)

In addition to the four percent (4%) transient room tax authorized by KRS 91A.390
an urban-county government may levy an additional framsient room tax not to
exceed two percent (2%) of the rent for every occupancy of a suite, room, or roorms,
charged by all persons, companies, corporations, or other like or similar persons,
groups, or organizations doing business as motor courts, motels, hotels, inns, or like
or similar accommodations' businesses.

All additional moneys collected from the tax authorized by subsection (1) of this
section shall be applied toward the retirement of bonds used to finance a nonprofit
corporation which is created for the funding, construction, and management of a
convention center in an urban-county, and to defray the operating costs of the
nonprofit corporation.

Effective: July 14, 2000

History: Amended 2000 Ky, Acts ch. 158, sec. 1, effective July 14, 2000. -- Amended
1986 Ky. Acts ch. 11, sec. 2, effective July 15, 1986, -- Created 1980 Ky. Acts
ch. 382, sec. 7, offective April 9, 1980,
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Lexington-Fayette County, Kentucky, Code of Ordinances >> - CODE OF ORDINANCES >> Chapter 2 -

ADMINISTRATION >> ARTICLE XII, - TOURIST AND CONVENTION COMMISSION >>

ARTICLE XII. - TOURIST AND CONVENTION COMMISSION  [131

Saec. 2-167. - Reserved.

' Secs. 2-168. 2-169. - Reserved.

Sec. 2-170. - Created.

Sec. 2-171. - Membership.

Sec. 2-172. - Transient room tax imposed.
Secs. 2-173—2-177. - Reserved.

Sec. 2-167. - Reserved.
Editor's nofe—
Section 2-167, creating a recreational, tourist and convention commission providing for its membership, and

levying transient room tax, derived from Ord. Ne. 86-80, § 1, adopted June 12, 1980, was repealed by §
2 of Ord. No. 134-82, adopted July 29, 1982. See § 2-170 et seq.

Secs, 2-168, 2-169. - Reservéd.

Sec. 2-1 70.. i Created.

(1y  Forthe purpose of promoting recreational, convention and tourist activity in the county, there is hereby
established a recreational, tourist and convention commission to be known and designated as the
| "Lexington-Fayette Urban County Tourist and Convention Commission,” hereinafter called the
} commission.
' (2) The commission shall be authorized to conduct and fransact business in the assumed name of the
, "Greater Lexington Convention and Visitors Bureau."
(Ord, No. 134-82, § 1, 7-29-82; Ord. No. 221-83, § 1, 11-17-83)
State faw reference— Membership of tourist and convention commission fn urban county government, KRS 91A.372.

~ Sec. 2-171. - Membership.

(a)  The commission established pursuant to section 2-170 shall be composed of nine (9) members
appointed by the mayor of the urban county government in the following manner:

(1)  Three (3) commissioners from a list submitted by the Greater Lexington Hotel and Motel
Association. '

(2) One (1) commissioner from a list submitted by the Bluegrass Restaurant Association.

(3) One (1) commissioner from a list submitted by the Greater Lexington Chamber of Commerce.

(4)  Four (4) commissioners who shall be residents of Fayette County.

[ (b)  Vacancies shall be filled in the same manner that original appointmenis are made.

| (¢)  The commissioners shall be appointed for terms of three (3) years, provided, that in making the initial
appointments, the mayor shall appoint three (3) commissioners for a term of three (3} years, three (3)
commissioners for a term of two (2) years and three (3) commissioners for a term of one (1) year.

(d)  The commission shall elect from its membership a chairman and a treasurer, and may employ such
personnel and make such contracts as are necessary to effectively carry out the purpose of KRS
91A.350 to 91A.390. Such contracts may include but shall not be limited to the procurement of

, promotional services, advertising services and other services and materials relating to the promotion of

| | tourist and convention business; provided, contracts of the type enumerated shall be made only with

' persons, organizations and firms with experience and qualifications for providing promotional services

and materials, such as event coordinators, advertising firms, chambers of commerce, publishers and
printers.

| (e)  The books of the commission shall be audited by an independent auditor who shall make a report to the

http://library. municode.com/print.aspx?clientID=11163 &HTMRequest=http%3a%2{%211... 02/16/2012
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commission, to the organizations submitting names from which commission members are selected, andto .

the mayor.

(Ord. No. 134-82, § 1, 7-28-82)

Sec. 2-172, - Transient room tax imposed.

{a)

(b}

{c)

{d)

{e)

@
(g)

Pursuant to KRS 91A.390, there is hereby imposed a fransient room tax at the rate of four (4) percent of
the rent for every cccupancy of a suite, room or rooms, charged by all persons, companies, corporations
or other like or similar persons, groups or organizations doing businass as motor courts, mofels, hotels,
inns or like or similar accommodations businesses. Provision shall be made by the commissioner of
fnance for the collection of the tax and the enforcement of the tax measure enacted.

Pursuant fo KRS 153.450, in addition to the Tour {4} percent transient room tax authorized by subsection
{a), there is hereby imposed additional fransient room tax at the rate of two (2) percent of the rent for
every occupancy of a suite, room or rooms, charged by all persons, companies, corporations or other like
or similar persons, groups or organizations doing business as motor courts, motels, hotels, inns or like or
similar accomimodations businesses. All additional moneys collected from the tax authorized by this
subsection shall be applied toward the retirement of bonds used to finance the Lexington Center
Comoration and to defray the operating costs of the Lexington Center Corporation.

The transient reom taxes established in this section shall not apply to the rental or leasing of an apartment

supplied by an individual or business that regularly holds itself out as exclusively providing apartments.
Apartment means a room or set of rooms, in an apartment building, fitted especially with a kitchen and
usually leased as a dwelling for a minimum period of thirty (30) days or more.

Payment of the transient room tax shall be made to the urban county government on or before the
twentieth day of the month following the month of collection.

Any person who is required to pay the transient room taxes pursuant to this section and fails 1o pay said
taxes by the date they become due may be assessed a penalty of four and one-half {41%2) percent of the
amount of the tax unpaid for each calendar month or fraction of a catendar month, and, in addition, shall
be assessed interest at the rate of one {1} parcent of the amount of the tax unpaid for each calendar
manth or fraction of a calendar month. Any partial payment paid and accepted shali be first applied as
Interest payments, then penalty payments, then transient room tax paymenis.

The term "person” is defined for purpases of this section to mean every natural person, fiduciary,
parinership, association or corporation, resident or nonresident.

Nothing in this section shall remove from the urban county government the right to collect any other tax or
1o collect a simitar tax for any other purpose authorized by law.

{Ord. No. 134-82, § 1, 7-29-82; Ord. Mo, 64-86, § 2, 5-1-86; Ord. No. 164-94, § 1, 8-25-94; Ord. No. 101-96, § 1, 8-27-8¢;
Ord. No. 268-2000, § 1, 8-14-00)

Sec.s-.mfzw’ﬂ ?3;5:1 T7. - %—iésewed.

FOOTNOTE(S):

(13 Editor's note— Seclion 1 of Ord. No. 66-80, adopted June 12, 1980, amended and reenacted Ord. No, 67-51,
inadvertently omitted from inclusion in the Code, as ch. 2, art. X1, § 2-150. Inasmuch as Ord. No, 84-79, § 1, adopted Apr. 19,
1979, added art. XI, §§ 2-150—2-1586, the edilor ias redesignated the provisions of Ord. No. 66-80 as arl. X, § 2-167. In order
fo reffect the name of the commission created by § 2-170, the editor has defeted the word "Recreational” from the fitle of this
article. {Back} '

{15} State Law reference— Authority to establish recreational, tourist and convention commission, KRS 91A.350; room tax,
use of proceeds, KRS 91A.390. {Back) i

L ttims 1 T vttt cmd e o fmrat aeny Zelientl =11 163&HTMR€C]UCSt:h’[tp%3 a%2{%24L.. 02/16/2012
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Lexington-Fayette Urban County Govemnment

DEPARTMENT OF LAW
Jim Gray Janet M. Graham
Mayor _ Commissioner
™ Janet M. Graham, Commissioner of Law
FROM: David Barberia
DATE: December 15, 2011
RE: Street Light Funding (Use of Existing Fees)

You have asked whether public street lights could be funded in part through the restructuring of
the Landfill User Fee {the “Fee”). The specific proposal would invalve using a portion of the Fee to fund
street lights. As further explained below, there are significant legal issues raised by such a proposal.

Background

The Fee was established in 1995 {and Codified in Section 16-16, et seq. of the Code of
Ordinances), as a fee specifically for solid waste disposal {i.e., landfill disposal). It is in addition to any ad
valorem taxes for garbage and refuse collection. As with other user fees it Is; (1) only paid by those who
use and benefit from this particular service, and (2) set in an amount that only pays for the service. {LDO
96-02 which discusses the distinction between taxes and user fees is attached).

Public street lights are primarily funded through an ad valorem tax assessed on properties located
within the urban services area or a partial service area which includes this additional service. Section 2.02
of the Charter and KRS 67A.150 require that these types of taxes be collected in accordance with the kind,
1ype, level and character of the services provided by the government in each of the districts {street lights
located outside of these areas are supposed to be paid with general funds in order to avoid legal claims,
including that certain taxpayers are subsidizing others). To date, this has meant that those paying the tax
are receiving a service beyond those not paying the tax and commensurate with others paying the tax,
which is what is legailly required. As a practical matter this means those areas subject to the tax have
more street lights.

Ltegal Issues

1. Auser fee must be reasonably related to the government's provision of the service. See Bromley
¥, Smith, 149 5.W.3d 403 (Ky. 2004); Barber v. Revenue, 674 5.W.2d 18 (Ky. App. 1984)(both attached).
Therefore, an argument that seme of the fee can now be used for a different service altcgether begs the
question of whether the current fee is too high and should be reduced.

2. LFUCG would have to be able to articulate and defend what benefit{s} is being derived from an
additional user fee beyond what is already being received and paid for by the existing ad valorem tax. {see

P.O.Box 34028 » 200 Fast Main Street *  Lexington, K'Y 40588 = (859) 2583500 * wwwlesingtonky.gov
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Janet M. Graham
Page 2
Pecember 15, 2011

e.g., LDO 95-28, which addressES the creation of the landfill user feej(attached)). Itis not clear how this
argument can be successfully made for street lights. [n additian, if the basls is assumed to be the monthly
tariff cost of street lights, then any user fee should probably also be based upon the cost of the type of light
(some lights cost more than others), which results in different fees for different users. If the basis is
something other than the monthly tariff cost, then a user fee would be problematic because it is ongoing in
nature, and the street light costs other than the recurring monthly tariff cost are not.

3. There is not a match between those paying the ad valorem tax for street lights and those paying
the landfill user fee. Only those using LFUCG garbage service pay the landfill user fee, regardless of
whether they pay the ad valorem tax for garbage and refuse service. A user fee is only defensible if those
paying it receive a benefit. Based upon the case law {see e.g,, Bromley and Barber), it is unlikely that a

successful legal argument, could be made that those persons who only generally benefit from street lights
shouid pay a user fee. :

4. Under the proposal nothing would be paid for street lights (cther than general taxes) by anyone
who did not five in one of the street tight taxing districts or receive LFUCG garbage service regardless of any
general benefit of the lights to them. In essence you would have 4 potential groups of citizens: {1} those
wha pay neither a fee or tax related to street {ights, (2} those who pay both regardless of the fact that they
are not going to receive any additional benefit, (3) those wha anly pay the ad valorem tax but still benefit
at an equal level to these paying bath, and (4) those who would now pay a use fea but not receive any
additional benefit. Therefore uniess such a fee was restructured accordingly it would not be defensible.

Conclusion

Using the existing Landfill User fee to supplement street lighting costs is legally problematic and likely

indefensible absent an articulation of the extra benefit{s) derived from the fee and a significant
restructuring of the fee and its application.

Q0327151
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Lexington
Fayette
Urban
County _
Government LDO 98-z
DEPARTMENT OF LAW

TO: . Jack Hillard, 11th District Councilmember

FROM: Department of Law

DATE: June 5, 1995

RE: Requests for Deletion from

Urban Service bDistricts
(Log No. 6846)

This memorandum is in response to a guestion which you posed
at the May 18, 1995 Council Meeting concerning whether property

-owners had an ability to opt out of an urban service district

providing refuse collection. The issue arose during discussion of
the proposed landfill user fee.

. _...Undey. the current user fee proposal, properties within the
full urban service area and within partial urban service districts
receiving refuse collection will pay for the cost of collection
through an ad valorem rate of .175¢ per $i00 of real property
valuation. The cost of disposal of the collected waste will be
recovered through the proposed user fee. As previously indicated,
1/4 of 1% of the occupational license fee has been dedicated to
capital expenditures for the Avon landfill in F¥95 and a portion of
these funds will be carried over for capital costs in FY96. The
1/4 of 1% of the OLF will roll back on July 1, 1995 pursuant to
Ordinance No. 236-93. ILandfill costs after July 1, 1995 will be
paid from the user fee revenues.

The LFUCG’s ability to establish service districts, as
aseparate tax districts with property tax levies related to the
kind, type, level and character of services provided, is authorized.
by Section 172A of the Kentucky Constitution, KRS 67A.150, 67A.850
and .860, and Article 2 of the Urban County Charter.

Upon establishment of the merged government, all property

within the county was placed within the general servicea district
and properties in the former City of lLexington were initially

200 East Main Street Lexington, Kentucky 40507 ' (506) 258-3500




Memo to Jack Hillard
June $, 1995
Page 2

placed in the full urban services district (Charter Section 2.02).
Basic services of the Government are provided throughout the
general services district and the full urban services district
initially included the additicnal functions of sanitary sewers,
street lighting, street cleaning, garbage and refuse collection.
(Charter Section 2.05 and 2.06). Sanitary sewer service was

converted from an ad valorem tax funded urban service to a user fee
funded service in 1982.

As further information was developed by the merged government,
some properties initially in the full urban district were placed in
appropriate partial urban services districts. The full urban
services district was expanded over a period of time and properties
from partial urban services districts were placed in the full

gervices district as additional urban services functions were
provided. :

The process for expansion of the full urban services district
and creation of partial urban services district is set forth in
Section 2.03 and 2.04 of the Charter. This process, as well as KRS
67A.850 and .860, involves a Council resolution specifying intent
to expand or extend the full urban service district or to create a
partial urban services district by adding additional service or
services in the area specified. Property owners are notified by
cortified mail of the public hearing on the proposed extension of
urban services. After certified mail, notice and publication of
the resolution of intent, the Council conducte a public hearing on
the proposed expansion of the full urbkan or creation and
sstablishment of the partial urban district. The resolution of
intent includes findings of the need for additional services in the
area and the ability of the Govermment to provide such services.
After the hearing, an ordinance is adopted apecifying the area toé
be included in the full urban or the partial urban district and

further specifying the kind, type, level and character of services
to be provided.

Tha aforementioned procedure makes clear that it is the
decigion of the Council to extend and expand urban services. There
iz no provision for individual property owners to opt out of the
full or a partial district after its establishment.

The Council has, for a number of years, regularly expanded the
full urban service area to include newly developed and platted
subdivisions within the urban county. In proposing to extend
street light service to existing developed areas, the CGovernment
has followed a policy of allowing property owners on a numerical
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block of a street to indicate their preference for inclusion in an
urban services district providing street 1lights. This policy
relates only to the issue of bringing properties into a street
light service district and not to opting out after being placed in
a particular service district. Further, the street light policy is
poassible since installation and maintenance of street lights can be
provided in a hopscotch pattern without a significant impact on
efficiency of providing the service. This policy rationale does
not equally apply to the urban service of garbage callection where
skipping areas, certain blocks or portions of streets can adversely
affect the efficiency and cost of providing collection services.

Although property cwners do not have the ability to opt ocut of
an urban service, such as garbage and refuse collection, the
Council may possess authority to revise service districts and place
certain properties in a district with less services, For example,
designated properties in the full or partial urban services
district could be reassigned to a partial urban services district
which does not include a particular service such as garbage
collection. However, the Council’s authority to make such changes
is not clear-cut in that the Charter talks only of expansion and
extension of services to certain properties and does not clearly
deal with elimination and reduction of sexvices to property. If
such a dewnward revision of services is possible, the notice and
other procedures noted above would apply to the process. It should
be noted that we are not aware of any instances in which the
Council has approved a change of district resulting in a reduction
of urban services tc a property. A proposed changing of service
districts would cause practical problems of efficiency of services
as noted above. Finally, it must be remembered that the urban
sexrvices districts, although related to provision of certain
functions and services, are funded by ad valorem taxes rather than
ugser fees for the service.

Several years ago, the Govermment began to receive requests
from some newly developing subdivisions to be exempted from the
urban service of street lights. These areas wanted to he exempt
from the ad valorem levy for street lights so that they could
privately provide variocus decorative light fixtures within the
developments. If one looked only at a particular development or
subdivision, it is evident that the ad valorem tax rate as applied
to the properties thersin could generata more revenue than the cost
of providing the street light service for that particular area.
However, application of the ad valorem rate to properties in
certain other subdivisions or developrments does not produce
revenues adequate to provide the important service of street lights
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to those areas. - In consideration of thesa factors, the Council
viewed the situation from a community wide perspective and adopted
a decorative street light policy providing that areas requesting
such 1ights would remain in the full urban service area and would
privately pay the cost, beyond initial inatallation costs, of the
decorative l1ights. All of the considerations that entered into the
decorative street light policy are presented in the isgue of
extension of LFUCG refuse collection to newly developing areas and
any request to withdraw service from existing areas.

Corporate Counsel

WW/sca\431.

cc: Jeff Wilson, Commissioner of Public Works
Mary Helen Casey, Director of Budgeting
Donna Cantrell, Commissioner of Finance
Baxanna McClure, Department of Public Works
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Lexington
Fayette
Urban
County
Government
DEPARTMENT OF LAW L D 0 9 6 - 0 2
TO: Dr. David B. Stevens
Councilmemher-at-Large
FROM: Department of Law |
DATE: = February 13, 13956
RE: . User Fees -(George 8. Wiedemaﬁn Letter)

(Iog No. 7260)

This memorandum is in response to a letter to you concerning
water, sewer and landfill user fees. The writer indicated to you
that various user fees are not tax deductible at the state and
federal level kecause they are not classiflied or considered as
"taxea".

The ability of local governments, such as the LFUCG, to tax is
limited by the Xentucky Constitution and state statutes. Rasical-
1y, taxing authority for local govermments is limited to ad valorem
property taxes and occupational license fees or taxes.

These permitted taxes generate revenues for local governments
which become part of the government’s general fund which is
appropriated and expended by the authority of the legislative body,
such as the Urban County Council. As noted by the writer, these
general revenuesg are available for provision of basic services and
the cost of operating the government. A person who owns real
property and/ar is employed within the county pays taxes to support
the General Fund. These taxes pay expenses such as street repaving
and traffic lights even if the person does not own or operate a
vehicle. The taxes further support public safety services such as
police and fire even though a payor may not have cccasion to
directly use these types of general services.

State statutes provide for %user fee® charges by local
governments for certain specified serxvices provided by the
government. These types of charges are distinguishable from
“"taxes™ in two basic ways: (1) the fee or charge is applied only
to those who use and benefit from the particular service; and (2}

200 East Main Street Lexington, Kentucky 40507 {606} 258-3500 Fax: (608) 258-3538




. Dr. David B. Stevens

February 13, 19986
Fage 2

the rates, charges or feas must bhe set =0 that the revenue

generated pays only for the service and does not generate general
revenues to the government.

The LFUCG’s landfill/solid waste and sewer feas go into
restricted "“enterprise funda" which pay for the cost of solid waste
disposal and operation of the sanitary sewer system. The user fee
revenues are not part of the general fund and are not used for
general government purposes. Water service is provided in Fayette
County by Kentucky-american Water Cempany. The rates and fees for
water services are set by the company subject to regulation and
approval by the state Public Service Commission.

The ability to deduct local %taxes”" but net user fees for

services on state and federal tax returns is primarily a function

of state and federal tax policy which is not subject to the control
by the Urban County Government.

Please advise if you need further information on this subject.

Hayin% Wadde%

Corporate Counsel

WW/sce\499.

cc: Donna A. Cantrell, Commissioner of Finance
Council Dffice
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