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Bill Farmer — 5™ District -Chair

Jennifer Mossotti — 9™ District —Vice Chair
Linda Gorton — Vice Mayor

Charles Ellinger — At-Large

Steve Kay - At-large

Chris Ford — 1% District

Diane Lawless — 3" District

Julian Beard — 4" District

Harry Clarke — 10" District

Peggy Henson — 11" District

Staff:
Jenifer Benningfield

AGENDA
PLANNING AND PUBLIC WORKS
COMMITTEE
February 12", 2013
1:00pm

1. Approval of January 15, 2013 Summary (1-4)
2. Working with FCPS to Sustain Salt Services Kevin Wente
3. Tree Board Street Tree Presentation Karen Angelucci

Tim Queary (5-6)
4. Amendment of Article 5-1(a) Right-of-Entry David Barberie (7-16)
5. Items Referred to Committee @an

Future Committee Meetings
March 12", 2013

April 16", 2013

May 14" 2013

June 11", 2013

August 20", 2013
September 17", 2013
October 8" 2013
November 12", 2013
December 3", 2013

“Planning and Public Works Committee, to which should be referred matters relating to the Division of
Planning and including, but not limited to, matters related to housing, infill and redevelopment, purchase of
development rights and historic preservation, and any related partner agencies and the Department of
Public Works and its related divisions, including capital improvement projects and any related partner

agencies.”
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Planning and Public Works Committee
January 15™, 2013
Summary and Motions

Vice Mayor Linda Gorton called the meeting to order at 1:01pm. Council Members
Chuck Ellinger, Steve Kay, Chris Ford, Diane Lawless, Julian Beard, Bill Farmer, Jr.,
Jennifer Mossotti, Harry Clarke, and Peggy Henson were in attendance.

1. Election of Committee Chair

Motion by Ellinger to nominate Farmer to serve as Committee Chair. Seconded by
Beard. Motion passed without dissent.

Farmer accepted the nomination.

Motion by Ellinger to elect Farmer as Committee Chair. Seconded by Beard. Motion
passed without dissent.

Farmer asked Mossotti to serve as Vice Chair and she accepted.
2. November 20", 2012 Summary

Motion by Ellinger to approve the November ZOm, 2012 summary. Seconded by Gorton.
Motion passed without dissent.

3. December 11", 2012 Summary

Motion by Gorton to approve the December 11m, 2012 summary. Seconded by Ellinger.

Motion passed without dissent.

4. Exploring the Use of Alternative Fuel Resources for Fayette County — CNG Update

Farmer reported to Committee members that the ZOTA for CNG fueling stations had
been approved by the Planning Commission.



Jamshid Baradaran came to the podium to present. Baradaran told Committee
members that General Services has been considering converting to CNG vehicles for
three years. They have determined that it is a viable option that will save fuel costs and
decrease repair and maintenance expenses. He said that they have determined that the
solid waste heavy fleet is where they want to start. 79% of the entire fleet budget is
fuel cost. In FY 2012, LFUCG spent over $5.8MM for fuel alone. Baradaran said that
CNG averages $1-2 per gallon less than diesel/gasoline. It also produces 20-30% less
greenhouse emissions. He went on to say that 98% of all natural gas is produced in
North America. This reduces the reliance on what is happening outside of North
America.

Baradaran referenced his Return on Investment graph and said the numbers are based
on having 10 CNG compactors in use. The typical lifecycle of a compactor is 10 years.
The savings illustrated was approximately $800,000 to $850,000. He went on to
reference the O&M cost savings. He said those savings would be approximately
$100,000.

Baradaran said that they have looked at the conversion option but decided that it is not
the best option. They want to purchase new CNG vehicles. He said another challenge
will be fueling stations. They have looked at potential partnerships, entering into a
contract for commercial fueling stations, or using a portable skid.

He said that there will be facility modifications needed and also said that he has had
discussions with LexTran about a potential partnership.

Henson asked Baradaran about the mileage of CNG vehicles. He said that the current
compactors cost about $3.40 a gallon to fill and CNG would cost $1.90 a gallon. CNG
technology is 10% less fuel efficient but it still makes sense financially. Henson asked
about converting existing vehicles. Baradaran said that by converting the vehicles they
would lose 35-50% efficiency. Those vehicles could only be used approximately four
more years.

Lawless asked if General Services was looking strictly at Waste Management. Baradaran
said that next they will look at the fleet in the Division of Streets and Roads. Lawless
also asked about vegetable oil. Baradaran said that he has looked into it and it is not a
viable option for them. There are also issues with warranties for the vehicles that are
currently under warranty.

Lawless mentioned fracking and the impact it has on the environment.
Kay asked about the normal life cycle for these vehicles and was told that there is

typically a 10-year, 100,000 mile lifespan. Baradaran said that he has almost completed
his in-house model that will include an analysis of age, mileage, and physical condition.



Kay asked if there is a market for old vehicles. Baradaran said that there is market for
vehicles that are three to five years old and they will give LFUCG a credit for them.
Baradaran said that they do use auctions to sell compactors. He did say, however, that
this is hit or miss. The market is not stable but they will consider this option as well.

Mossotti asked about using electric vehicles. Baradaran said that CNG will be used for
heavy fleet and went on to say that electric vehicles are usually used for lighter fleet.
He said that they purchased one electric vehicle but wants a year to look at pros and
cons before purchasing any others.

Clarke asked why they are not going to convert. He asked if there is funding available to
purchase new CNG vehicles. Baradaran said they have funding to purchase five to six
units.

Commissioner Sally Hamilton provided a brief update on the conversation with LexTran.
She said that timing is important. She said a collaborative effort with LexTran is crucial.
LexTran is interested in converting their entire fleet to CNG. They would issue an RFP
for a fueling station. Hamilton said that LFUCG could get on their contract. LexTran is
three to four years out. Hamilton said they issue is if LFUCG gets out ahead of LexTran,
LFUCG will need to fuel the vehicles. LFUCG could enter into a short-term agreement
with a temporary fueling station. They can issue an RFP for that type of contract.

Farmer said that he was encouraged to hear that there would be decreased
maintenance costs. He asked Baradaran about a timeline. Baradaran said the lead time
to order the vehicles is 10-12 months.

Henson asked if there is an interest in the private industry. Baradaran said that there is
absolutely an interest in the private industry which could increase the demand for
fueling stations.

Henson also asked if the mechanics are certified. Baradaran said that the mechanics will
get training for no charge to the city when the vehicles are purchased. Henson also
asked about safety. Baradaran said they are very safe. He said that they are less likely
to explode.

5. Items Referred to Committee

Gorton asked about the FCPS and salt item. Wente will work with FCPS and provide an
update in February.

Ford suggested that the Oliver Lewis Project be referred to the Social Services and
Community Development Committee because of the new housing and social service
needs for that area. He specifically mentioned Davis Bottom.



Gorton suggested leaving the big public works project in Planning and Public Works and
referring the social service issues of that project into the Social Services and Community
Development Committee.

Motion by Ford to refer the social services aspects of the Newtown Pike Extension issue,
particularly the Land Trust and the neighborhood redevelopment to the Social Services
and Community Development Committee. Seconded by Gorton. Motion passed without
dissent.

Motion by Clarke to adjourn. Seconded by Mossotti. Motion passed without dissent.

Submitted by Jenifer Benningfield, Council Administrative Specialist
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Lexington!!

TREE BOARD

Jim Gray Karen Angelucci
Mayor www.lexingtonky.gov Chair

January 9, 2013

Councilmember Bill Farmer, Chair
Planning and Public Works Committee
200 E. Main Street

Lexington, Kentucky 40507

Dear Councilmember Farmer:

On behalf of the Tree Board, I want to thank you for the opportunity to present a number of recommendations for
the Council committee to consider following the presentation at the November 19, 2012 meeting. We believe these
recommendations would greatly benefit and enhance Lexington’s urban forest. In summary, the Tree Board’s
recommendations include:

1. The landscape examiner position in the Division of Building Inspection which was eliminated several years
ago needs to be re-established to enforce Asticle 18 of the Zoning Ordinance. The lack of resources only allows
the Division of Building Inspection to respond to citizen complaints concerning dead and/or missing
landscaping on commercial property versus a proactive approach to ensure our landscape plans are enforced.
This position shall require a thorough knowledge of trees and shrubs and serve in a proactive capacity for the
public to make commercial properties comply with our progressive landscape ordinance.

2. I'would like to invite a councilmember to serve on the Tree Board by filling the vacant position as required in
the Code of Ordinances, Chapter 17B. 'We feel that the council person is important to serve as the laison
between the Tree Board and the Council to help us address the public’s tree and landscape issues in Lexington.

3. Our last recommendation is to open a dialogue with Commissioner Derek Paulsen regarding the issue of
street tree planting locations in new developments. The current requirements do not provide adequate planting
space or suitable soil for the planting of new street trees. Street trees do so much for our community but
currently are not being installed in a manner that allows the trees to reach maturity providing the maximum
social, economic and environmental benefits. We would like to work with Commissioner Paunlsen and the
committee to craft the appropriate regulatory changes to ensure newly planted street trees have an appropriate
place to grow and thrive for future generations.

We appreciate your support and interest in improving our urban forest and working with us to make these
recommendations a reality. If you have any questions, please e-mail me at: karenangelucci@insightbb.com

Sincerely, _
[ /. Q2N /,fr’." fhjj{_ e L
Karel:l Angelucgi, Chair

Cc. Commissioner Derek Paulsen
Commissioner Clay Mason

200 East Main Street (859) 425-2255






"ORDINANCE NO. 98 -2011

AN ORDINANCE AMENDING ARTICLES 5-9, 17-14, 23C-13 AND 26-12 OF THE ZONING
ORDINANCE TO PROVIDE FOR CIVIL CITATIONS AND CIVIL PENALTIES RELATED T0
ZONING ENFORCEMENT.

WHEREAS, the Lexington-Fayette Urban County Council has initiated these
proposed {ext amendments; and

WHEREAS, the Lexington~Fayette County Planning Commission has considered
these proposed text amendments; and '

WHEREAS, the Planning Commission did hold a public hearing on these proposed
amendments on June 23, 2011; and | o

WHEREAS, the Planning Commission did recommend APPROVAL of some of
these proposed amendments by a vote of 7-0; and

WHEREAS, this Council agrees with the recommendation of the Plannin.g '
Commission; and

WHEREAS, the recommendation form of the Planning Commission is attached
herefo and incorporated by reference herein.

NOW, THEREFORE, BE IT CRDAINED BY THE COUNCIL OF THE LEXINGTON-
FAYE!WE URBAN COUNTY GOVERNMENT:

Section 1 —That Article 5-9 of the Zoning Ordinance of the Lexington-Fayette
Urban County Government is hereby amended to read as follows:

CIVIL CITATIONS AND CIVIL. PENALTIES — To the extent allowable by
law, any violations of this Zoning Ordinance may be enforced through the
issuance of a civil citation pursuant fo KRS 65.8801, et seq., as an
additional or supplemental means of obtaining compliance. Al citations
issued pursuant to this Zoning Ordinance shall be issued by the citation
officers cited in Section 14-10 of the Code of Ordinances and referred to
the Infrastructure Hearing Board with the citations and the civll process fo
conform to Sections 16-76 through 16-83 of the Code of Ordinances,

Section 2 — That Arficle 17-14 of the Zoning Ordinance of the Lexington-Fayette
Urban County Government is hereby amended to read as follows:

PENALTIES FOR VIOLATION — Viglation of the provisions of these sigh
regulations shall constitute a misdemeanor, or in the aliernative may be
punishable by the issuance of a civil citation, which shall be subject to the

fines and penaities as set forth in Article 5 for viclation of this Zening
Ordinance.

Section 3 — That Article 23C-13 of the Zoning Ordinance of the Lexington-Fayetta



Urban County Government is hereby amended to read as follows:

PENALTY AND ENFORCEMENT — Any violations of this Article shall be
subject to the penalties provided in Article 5 of the Zoning Ordinance. In
‘addition to those remedies, the Lexington-Fayette Urban County
Government retains the right to enforce the provisions of this Atticle by
filing an enforcement actlon in cvil cowrt. Knowingly furnishing false
information to the Lexington-Fayette Urban County Government on any
matter relating to the administration of this Article shall constitute a.
- violation thereof.

Section 4 - That Article 26-12 of the Zoning Ordinance of the Lexington-Fayetie
Urban County Government is hereby amended to read as follows:

PENALTIES — Penalties are set forth under Article 5-8, Penalties for Violations, of

the Zoning Ordinance, and Article 5-9, Civll Citations and Civil Penalties. Each

act or each healthy tree removed or damaged, except as described in the

approved TPP, shall constitute a separate viclation.

Section 5 - That this Ordinance shall become effective on the date of its passage.

PASSED URBAN COUNTY COUNCIL: August 25, 2011

' . MAYOR U U
ATTEST: U

Lo Bnd

Clerk of Urban County Council

PUBLISHED: September 1, 2011-1t

K\Cases\PLANNINGA11-LEOOGI\LEG\OD311505.D0C



Reed by (7™
Date: £)2)4 4
RECOMMENDATION OF THE

URBAN COUNTY PEANNING COMMISSION
OF LEXINGTON-FAYETTE COUNTY. KENTUCKY

N RE: ZOTA 201%-3: AMENDMENT TO PROVIDE FOR = RIGHT-OF-ENTRY,
ADMINISTRATIVE WARRANTS, AND CIVIL, PENALTIES - text amendments to

Articles 5, 17, 23, & 26 to provide for right-ofentry, administrative warrants, and civil
penalties related to zoning enforcement.

Having considered the above matter on June 23, 2011, ai a Public Hearing and having voted 7-0 that this
Recommendation be submitted to the Lexington-Fayette Urban County Couneil, the Urban County
Planning Commission does hereby recommend APPROVAL of the proposed amendments to Articles
‘5—9, 17-14, 23C- 13, and 26-12, for the following reason:
1. Enforcement of and compliance with the Zoming OIdmance has been hampered in the past by the fact that
* 'penalties for viclations result in & criminal citation, and criminal court proceedings. Overall, there has
been a lack of satisfaction with the existing defined procedure due io its limited success in obtaining
timely compliance with the Ordinance. Amending the Zoning Ordinance to allow for the use of a civil .
citation process will be more effective and expedient than the existing criminal process, and shonld
result in greater compliance with the Zoning Ordinance for the local government.
The Urban County Planning Commmission does also hereby recommend DISAPPROVAL of the
proposed amendment to Article S-1(a), for the following reason:

1. The Planming Commission has concerns about right-of-entry into private dwellings.

ATTEST: This 3% day of August, 2011.

@M )47 COXK CAROLYN RICHARDSON

. Secretary] Christopher D. KEV CHAIR

At the Public Hearing before the Urban County Planning Commission, this text amendment was presented
by Traci Wade, Senior Plammer.
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FINAL REPORT ’ PAGE 2

OBIECTORS OBIECTIONS

» Richard Murphy s Comcerned  sbout right-ofcentry  and
8. Charles Hite ‘ . constitutional issues.

YOTES WERE AS FOLLOWS: ‘

AYES: (7} Beafty, Blanton, Copeland, Cravens, Owens, Paulsem,‘Richardson, Roche-

Phillips, Wilson

NAYS: (0)

ABSENT: (4)  Brewer, Copeland, Holmes, Paulson

ABSTAINED: )

DISQUALIFIED:  (0)

Motion for Approval of portions of ZOFA 2011-3. and disapproval of a pertion of ZOTA 20113,
carried. ' . '

Enclosures: Copy of Countil Resolution initiating this request
Siaff Report .
Applicable excerpts of minutes of above public hearing

twiwls/sre




Urban County Planning Commission

Planning Services Section
200 East Main Street, Lexingtor, KY

Zoning Text Amendments

iV el =i i AR IR AL RE Rl L R e

STAFE, HEP¢HT ON PETITION FOR ZONING ORDINANCE TEXT AMENDM_ENT‘

ZOTA 2011-3: AMENDMENT TO PROVIDE EOR RIGHT-OF-ENTRY, ADMINISTRATIVE WARBANTS,
. AND CIVIL PENALTIES '

. INITIATED BY: Urban County Council

PROPOSED TEXT: (See attached document) -

STAFF REVIEW: )

The Urban County Council has iniiated a text amendment fo Articles 5, 17, 23C, and 26 of the Zoning
Ordinance o broaden the means of enforcement for fhe Division of Building Inspection, namely 1o allow
right-of-entry for the purpose of inspecting, ascertaining and causing to be corrected any viplation of the
Zoning Ordinance; to allow for.an administrative search warmant {o be issued by the district court (if antry

is denied): and to clarify that civil citations and penaliies are allowed in all cases of a violation of the
Ordinance. :

This text améndment has been recommended by the Building Inspection Task Force, an ad-hoc .
Commiitee of the Council. The Task Force was established in October 2009 to complete &
comprehensive review of the functions of the Division of Building Inspection, in part to address student

housing issues at the time. The Task Force addressed six primary issues, including safety issues and

civil administrative énforcement of the Zoning Ordnance. These two issues were discussed by the.
Task Force multiple times and resulted in the Departiment of Law drafting the proposed Zoning

Ordinance modificatiqns.

i . The Task Force reported to the Urban County Councif's Planning and Zoning Committee in’ March
- 2011, and both the safety issue and civit administrative enforcement of the Zoning Ordinance were

referred to the full Urban County Council for further consideration. The Councl agreed to initiate this

_ text amendment proposal in Aprll, triggering review and a public hearing by the Pianning Commission.

_ The Planning Commission must review the proposed changes to'the Zoning Ordinénce and make a

recommendation to the Urban County Council within 60 days of receiving the proposal, which in this case
Is by mid-July. :

Article 5 of the Zoning.Ordinahce Qoverns administration, enforcement and violations of the Ordinance.
It establishes the Division of Building Inspection as the government's authosized enforcement agent of
the Zoning Ordinance, dutlines the type of permits required, and speciiies how violationg of the

i - Ordinance are to be handled. The proposed changes would involve establishing Article 5-1 Right-of-.
-~ Entry to expressly allow for the Division of Building Inspection to enier upon properiy, iand, structures

“ or buildings for the purpose of enforcing the Ordinance. Currently, the Division of Code Enforcement

and the Fire Marshail have such authority to address life safety issues inside a structure, but the

- Division of Buiiding Inspection does not. Additionally, if access is denied by the owner or occupant, the

division may seek an administrative search warrant from the Fayette District Court. This section has
one qualifying clauss, which states that “this authority shall apply % the interior of occupied, private
dweflings only when the inspacting agent has reason 1o pelieve that a zoning violation exists in the
dwelling.” This qualifying language is intended to protect residences from unreasonable inspections
and is in accord with the 4" Amendment of the Bilt of Rights, which guards against unreasonable

B search and seizure.

11
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" The remainder of the propesed changas fo Articles 59, 17-14, 23C-13 and 26-12 all periain to allowing

for civil penalties for viclations of the Zoning Ordinance as an alternative remedy jo the Issuance of a
criminal citation and fine. Currently, when a zoning violation ccours, the Division of Building Inspection
issues a notice of violation (NOV) 1o the responsibie party identifying the violation and requiring that it

" ©  be corrected within a specified time. In some cases the violation can be remedied with a change of

use, and in other instances a variance or conditional use permit from the Board of Adjustment is the
most appropriate solution. There are many violations that cannat be remedied in an immediate

fashion, and the Zoning Ordinance (and KAS) read so that for each day a zoning violation continuies, a

fine can be assessed. If the owner or occupant does not atiempt fo timely address the violation or

Lo .continues 1o refuse o _adhere to the Zoning Ordinance after the NQV is Issued, the case can be

pursued in Fayette District Court as a criminal matter. Cverall, there has been a lack of satisfaciion
with the existing defined procedure due fo its imited success in obiaining timely comphance with the
Ordinance. Also, a criminal court proceeding can be exiremely time consuming and relatively
expensive for the local government to pursue, and commoeniy, the court system does not necessarily
prioritize these matiers due 1o s existing case load of other crimina! cases, which can be viewed as

- more serious in nature.

The proposed text amendment would spacifically provide that both criminal and civil penalties are
available in ordar to enforce any violation of the Zoning Ordinance. The civil citation process is already
set forth as part of Articie 5-9, because it was referenced in and utitized to enforce the Erosion Control
Ordinance (formerly Article 20 of the Zoning Ordnance). No other provision of the Zoning Ordinance
explicitly aliows for enforcement through the ¢ivil process. The language of Article 5-9 siates that
“where violations of this Zoning Ordinance provide for the issuance of a clvil citation” they can be used

- by the enforcement agency. Since Artlcle 20 was recently was removed from the Ordinance, and is

now wholly part of the Code of Ordinances, there are cumrently no sections of the Zoning Ordinance
that altow provide for enforcement through the issuance of a civil citation. With the proposed changes

_to Article 5-9 and the other refersnces to violations in the Sign Regulations (Article 17-14), Expansion

Area Development Exactions (Arficle 23C-13), and Tree Protection Standards (Article 26-12), there will

-be an altemative civit process available for enforcement which is expected to be more effective and
_expedient than the existing criminal process, and which should result in greater compliance with the-

Zoning Ordinance. In cases where a civil citation is issued and appealed, the Infrastructure Hearing
Board witl revrew the case.

The Staff Recommends Aggmva , Tor the tollowing reasons:-
Enforcement of and compliance with the Zoning Ordinance has been hampered in the past by the fact
that penalties for violations result in a ¢riminal citation, and criminal court proceedings.  Overall, thers

has been alack of satisfaction with the existing defined procedure due o its limited success in

obtaining timely compliance with the Ordinance. Amending the Zoning Ordinance to allow for the

use of a civil citation process wilk be more effeciive and expedient than the existing criminal

process, and should result in greater compliance with the Zoning Ordinance for the local
government. ‘

The proposed amendment to Aride 5-1 will allow for the Division of Building Inspection, the
authorized enforcement agency, to have “right-of-entry” to any land, properly, structures or
* buildings in order to inspect, ascertain or cause o be corrected any violation of the Zoning

fo

Ordinance. The new language will allow the Division of Building Inspection to have access similar

to that afforded the Division of Code Enforcement and the Fire Marshall in order to address

enforcement issuss. Additionally, an adrinistrative search warrant from the Fayette District Court

will be permitted to further facilitate enforcement of the Zoning Ordinance.

TLWAIREDBWLS
8111
Pranning Services/Staff Reports/ZOTA/ 201 1/Z0TA 2011-3.doc
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T June 23, 2014 Minutes
) Page 23

C. PUBLIC HEARINGS ON ZONING ORDINANCE TEXT AMENDMENT REQUESTS

1. 7OTA2011-3: AMENDMENT TO PROVIDE FOR RIGHT-OF-ENTRY, ADMINISTRATIVE WARRANTS, AND CIVIL
PENALTIES (7/12/111)* —fext amendments to Articles 5, 17, 23, & 26 to provide for right-of-entry, administrative wanants,
and civil penalties related to zoning enforcement.

REQUESTED BY: Urban County Council

PROPOSED TEXT:  (Note: Text und-edined indicates an addifion; text dashed thiough indicates a deletion {o the cument
Zoning Ordinance.)

ARTICLE &: ADMINISTRATION, ENFORCEMENT AND VIOLATIONS
Proposed Changes fo Provide for Administrative Search Wamranis and Civil Fines

§-1{a) RIGHT OF ENTRY - The Director or His authorized agent is guthorized to enfer upon property, land,
struciures or buildings. at reasonable imes for the purpose of inspecting, asceriajning and causing to be

i and is hereby empowered fp prescribe. adopt, promul-
ate. and enforce dior quidelines pertaining to administrative inspecfions
of propedties for Zoning violations which are not ofherwise inconsistent with the Zoning Crdinance, When-
ever the Director of his suthorized agent is denied entrance to any property, Iand, struciure or building he
fnay appiy: fo the district eourt for & warrant aliowing entrance and ins ection. Lhis authority shall apply to
the interior of occupied, private dwellings only when the inspecting agent has reashn io belisve that & 7o
ing viofation exists in the dwelling,

5.9 CIVIL CITATIONS AND CIVIL PENALTIES ~ To the extent allowable by law, any violation of this Zon-
ji i of a civil citation

ing Ordinance may ba enfarced through the issuance ursuant to KRS 65.8801, et seq.
as an add'm_'unal or supplerental means :_sf obtaining m_:mg_iiance. iolati i i

fisnal er-supplomentalmeans-ofobiaining-compliance-with-the-Zonlrg O dirance.) All citafions issued pur-
suant fo this Zoning Ordinance shall be issued by the citation officers Gited in Section 14-10 of the Code of
Ordinances and referred to the Infrastructure Hearing Board with the cifations and the civil process fo con-
form to Sectlions 16-76 through 15-83 of the Code of Ordinances.

ARTICLE 17: SIGN REGULATIONS
Proposed Chenges ta Provide for Givil Citations

17-14 PENALTIES FOR VIOLATION - Vidlation of the provisions of these sign regutations shali constiiute
a misdemeanor, or in the aliemative mav be punishable by the issuance of 3 civil citation, which shail be

subject to the fines and penalties as set forth in Article 5 for violation of this Zoning Crdinance.

ARTICLE 23C: EXPANSION AREAS DEVELOPMENT EXACTIONS
Proposed Changes o Provide for Givil Fines ’

23C-13 PENALTY AND ENFORCEMENT - Any viokation of this Article shall be subject o the penalties
provided iri Aricie § of the Zoning Ordinance. in addition to fhose [chminal] remedies, the Lexington-
Fayette Urban County Government rétains the right to enforee the provisions of this Article by filing an en-
forcement aclion in civl courd. Xnowingly fumishing false information fo the Lexington-Fayette Urban
County Government on any matter relating to the administration of this Artice shall Constitute a violation
thereof.

ARTICLE 26; - TREE PROTECTION STANDARDS
Proposed Changes fo Provide for Civil Fines

P Ty e L e e e B R

26-12 PENALTIES — Penaliies are sei forth under Article 5-8, Penalties for Violations, of the Zoning Ordinance,
and Article 5-9. Civil Citations and Civil Penalties, Each act or aach healthy free removed or damaged, except as
described in the approved TPP, shall constitute a separate violation,

The Foning Committes Recommended: Referral of the proposed changes to Article 5-4{a) fo the full Commission due
to concemns about the extent of the proposed Teaulation: and Approval of the remainder of the propased text, for the
applicable reasons provided by staff,

. *_ Denotes date by which Commission must either approve or disapprove request,
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June 23, 2011

Staff Recommended: Appraval, for the following reasons:
1.

Enforcement of and compliance with the Zoning Orlinance has been hampered in the past by the fact that penalties for
violations result in a criminal citation, and criminal coust praceedings.  Overall, there-has been a kagk of satisfaction
with the existing defined procedure due fo ifs limited success in chtaining fintely compliance with the Ordinance.
Amending the Zoning Ordinance 1o allow for the use of a civil citation process will be more effective and expedient
than ihe existing criminal process, and should result in greater compliance with the Zoning Crdinance for the local
government.

. The proposed amendment {o Article 5-1 will allow for the Division of Building Inspection, the authorized enfarcement

agency, to have “right-cf-entry” to any land, property, structures or buildings in order to inspect, ascertain or cause 1o
be correcied any violation of the Zoning Ordinance. The rew language will allow the Division of Building Inspection
1o have access similar to that affosded the Division of Code Enforcement and the Fire Marshall i ordef fo address

enforcement issues. Additionally, an administraiive search warrant from the Fayette District Court will be permitted fo.

further facilitate enforcement of ihe Zoning Ordinance.

Staff Presentation: Ms. Wade presented the staff repart, stating that this proposed text amendment was initlated by
the Urban County Council. She nated that the staff had distibuted copies of an exhibit handout and a letier of
support from the Fayette Aliance to the Commission members prior to the start of the hearing.

~ Ms. Wade staled that the propoéed text amendment would affect Articles 3, 17, 23C and 26 of the Zoning

Ordinance, and it is intended o broaden the mesns of enforcement for the Division of Bullding Inspection in three
ways: first, fo aflow for right-of-entry for the purpose of inspecting, ascertaining and causing to be corrected any
viclation of the Ordinance; second, in order 1o administer a search wamant, if provided for by District Courl; and third,
1o clarify that civil citations and penalties are allowed in all cases for violations. Ms. Wade said that the proposed text
was recommended by the Building Inspection Task Fores, which was an ad-hoc committee of the Councl
established in 2008, They completed a comprehensive review of the Division of Building Inspeciion and its functions
with regard six primary issues, two of which affect this proposed text amendment. Those issues, of safefy and
enforcement, were discussed by the Task Force on multiple occasions, which resulted in the Department of Law
draffing the proposed text amendment. The Task Force then forwarded thelr recommendation fo the Planning and
Zoning Comimittes of the Gouncil in March of 2011; Council inifiated this proposed text amandment in April.

Ms. Wade said that the proposed changes to Arficle 5 would result in the addition of a new section regulating right-
of-entry. The proposed fext would alfow Building Inspection to enter upon & property, land, structure, or building for
the purpose of enforcing the Ordinance. The Divisions of Code. Enforcement and Fire & Emergency Services
currantly have the authority fo address Iife safefy issues, but the Diviston of Buiiding Tnspection does not. Their
inability o enforce the Ordinance became a concein during the student housing issuss arpund the University of
Kentucky campus fwo years ago. Ms. Wade nofed that, in addition, the text proposed for Articte 5-1(a) would allow
for the Division of Building Inspection to seek an administrative search wamzant from Fayette Distiict Couwrt, and
would provide language for protection for individual properiy cwners in residenfial areas from unreascnable
inspections in accordance with citizens’ Fourth Amendment rights.

Ms. Wade stated that the remainder of the proposed kext amendment invoives Articles 5-8, 17-14, 23C-13, and 26-
12. Those proposed changes ali pertain o allowing civil penaliies to be jssued as an afernative fo the current
practice of issuing criminal citations for violations, Under the current process, when Building inspection ideniifies a
zoning violation, they issue a notice of violation to the offender. That notice would [dentify the specific viciation and
provide 2 fime period it which that viclation wauld need to be comected. If the offender does not cosrect the violation
in & timely manner, or refuses to comrect i akl, the issue can be forwarded fo Fayetie District Court as a critminal
rmatter. Overall, there has been a lack of satisfaction with fhis process, because it has limited success in cbiaining
compliancs in a fimely manner; and it can be costly, for both the government and the offender. Additionally, the court
system doss not prioritize this type of case, so the process can be very tengthy. The proposed text amendment
would provide specifically for both civil and criminal penalfies in the instance of any violation. Ms. Wade noted that
the civil citation process is currently outiined in Arficle 5-9; in the past, it has been used with the Soit Erosicn Contral
Ordinance. Since that regulation was moved to the Code of Ordinances, fhere is no section of the Zoning Ordinance
that allows for a civil cilation process. One of the goals of this change fo the process ig o achieve greater
compliance with the Zoning Ordinance if notices of violation are issued. The citizen in violation would have the
opporiunity to either pay a fine, or appeal the case fo the Infrastructure Hearing Board. '

Ms. Wade stated thal the staff is recommending approval of fhis propesed lext amendment, for the reasons as listed
in the staff report and on the agenda. She sald that the staff presented their vepart to the Zoning Gommittee at their
meeting three weeks aga, and the Committes members had some concerns about the proposed language for Article
5-1{a). The Committee, therefore, recommended referral of that section of the proposed text amendment, and
approval of the remainder of the proposed fext. The staff is proposing a small change to the initiated text in order to
address those concems. Ms. Wade referred fo the extibit that was provided to the Commission members prior to the
hearing, stating that the staff is proposing o delete the following phrase: v _and is hereby empowered to prescribe,
adopt, promulgate, and enforce reasonable rules, regulations, andfor guidelines pertaining to adminisirafive
Inspections of properties for zoning viclations which are not otherwise inconsistent with the Zoning Ordinance.” She

" *_Denotss date by which Commission must effier approve or disapprove requast.
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noted that the staff had discussed the proposed fext with the staff of the Departmant of Law, who indicated that that
fext was not necessarily required fo maintain the intent, .
Commission Questions; Ms. Roche-Phillips stated that, al the 'Zoning Commitiee meeting, the members had
concems about providing the Division of Building Inspection the ability lo enter properties. At that fime, the
Comemitiee members requested that the staff conduct researsh to defermine whether other Jurisdictions have similar

regutations. Ms. Wade answered that, in Kentucky, the city of Louisville has a simitar provision in their Ordinance. -

She aiso found that Cleveland, Ohio, and Falls Church, Virginia, have such a provision; and the language In their
Ordinances was similar to the proposed fext.

Citizen Comments: Richard Murphy, attomey, stated that he was one of the attomeys whao represented propesty
owners during the discussions of the student housing problems around UK. He said that those discussions brought
about the text amendments that changed the definifion of “family” and limited the number of unrefated persons.
residing in a dwelling. Those changes were drafted withh a special focus on ease of enforcement. Mr. Murphy
contacted representatives of the Greater Lexington Apartment Association, which he represented during the student
housing discussions, and leamed that they had conceins about allowing the Division of Building Inspection the right
to enfer a property. He said that he did not believe that police officers could enter a properly without probahle cause
that a crime had taken place; and he was concerned that some tenants, particularly young residents arcund the
University, might not realize ihat they could refuse a govemment representative the right to enter the property
wilhout a warrant. The Greater Lexington Apartment Association requested that Mr. Murphy ask the Planning
Commission {o posipone this proposed text amendment In order fo allow them to be present, as they were attending
a convention at this time. Afier discussing the issue with Mr. Saflee, Mr. Murphy said he leamed that, since the
proposed text amendment was inftiated by the Council, the Commission had only 60 days to act upon it, which did
hot aliow the members of the GLAA fime to fully consider alt of lts implications. Mr. Murphy said that, if the proposed
text amendment was worded differently, e could possibly be in support of it, but the members of the GLAA have
sariols concems about it as written. They ntend to request postpenement from the Council in order fo have more
time o review and consider it . .

Charles Hite, 520 Auroma Avenue, stated thal, as a homeowner, he was concemed that the proposed lext
amendment was in violation of the Fourth Amendment of the Us.S. Constitution.

Commission Questions: Ms. Blanton stated that the Zoning Commities members had also had concemns about some
of the implicafions of the proposed text amendment, and asked how Mr. Murphy would word it differently. Mr. Murphy

answered that, if it were worded in the negalive, i.e., “...were not authorized to enter withcut a warrant,” Ha added
thiat the resident could also consent to let the Division of Building Inspaction staff enfer the propery.

Department of Law Comments: David Barberie, Depariment of Law, stated that the proposed text amendment was
drafted broadly in order to be appiicable fo the entire Zoriing Ordinance. He said that the Division of Building
Inspection currently had the authotily to enter business premises during operating hours without permission, and
that that would not be affected by the proposed text amendment. Mr. Barberie said that, with regard to privale
residerices, the proposed text amendment would give the Division of Bullding Inspection the right fo enter a
residence If the resident permitted them fo do so. If the resident did not agree fo'the seanch, then a warrant would
still need to he obtainet!. Mr. Barberie noted that that would be very similar to hiow the law cumently operates, but the
proposed text amendment would formalize it.

Ms. Roche-Phillips stated that it appeared that the proposed fext amendment would apply only to private dwediings,

rather than businesses, as Mr. Barberie had stated. Mr. Barberie respondsd that the spedcific protection inherent in -

the proposed text applied only to private Tesidences; there was no nead to include businesses, sinca their rights are
different given that they are open to the public. He added that, if a poriion of a structura that housed a business was
not open to the public, a wamant would have to be obtzined unless the wner agread fo allow engy to that portion of
the propery.

Mr. Cravens asked if the Planning Commission could postpone.this item in order to aifow the Greater Lexington
Apartment Association fime ta respond, Ms. Wade answered that the Planning Commission was required to make a
decision on this item prior to July 12°, and they had no more mestings scheduled prior to that dafe. Mr. Cravens

asked if it could be posiponed it the petiiioner agreed. Ms. Wade responded that the Gouncil, rather than #e

Planning Commissian, was the petitioner in this case, and they would have to agree fo the posiponement.

Legal Comment: Ms. Boland said that KRS 100 requires that, if ihe local legislature initiates a fext amendment, the

" Planning Commission is required to act upon in 60 days. If the Gommission chooses not to act upon i, the ftem

would go directly 1o the Councll, which would eliminate the Commission’s abifity to comment on it at all. Ms. Boland
noted that the Commission could choose to approve, disapprove, or make no recommendafion on the proposed text
amendment. ) .

< Denotes date by which Commission must either approve or disapprove request.
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Ms. Wade noted that the Greater Lexington Apariment Association might have the oppoiiunity to comment on this
item when it goes before the Council,

Ms. Beatly asked why the Council had not heard this request prior fo this mesting. Ms. Wade answered that Mr.
Murphy infended to request postponement of this item at the Council work seseion, which would give the GLAA an
opportunity fo comment. Mr. Murphy added that he was not sure why the GLAA was not invited o participate in the
Building Inspsction Task Force process. Ms, Wade noted that, since the Colncll initiated this text amendment, they
were familiar with the proposed text, kis. Boland added that the fext would not becamrie an amendment to the Zoning
Ordinance until it is acled upon by Council. $he said that the GEAA would have the opportunity to nof only request a
public hearing, but ask that the Council put this item back inte committes, and emphasized that this meeting would
not be the fast opporiunity for them o comment on it.

Ms. Wade said that KRS 100 specifically states that the Planning Commission must make a racommendation of
either approval of disapproval.

Mr. Cravens stated that Mr. Murphy had raised a good point with regard to the possibilily that not all residents ave
aware of their right to refuse a search of their property. He added that he was also concemed about giving the
Division of Building Inspection more rights.

Motion: A motion was made by Mr. Owens and seconded by Mr. Wilson to approve the staif aiternative text for ZOTA
2011-3, for the reasans provided by staff. The motion failed, 5-2 {Owens and Wilson in favor; Beatly, Blanton,
Cravens, Richardson, and Roche-Phillips opposed; Brewer, Copaland, Helmes, and Paulsen absent).

Comnission Question: Ms. Richardson asked if that motion was sufficient for a recommendation of disapproval. Ms.
Wade responded that ihe Commission could choose to disapprove the porfion of the proposed text amendment that
had generated the most concem, and approve the remainder, if they so chose. Ms. Boland agreed that the
Commission could choose to approve only a portion of the propesed text, but nofed that they must be prepared to
provide a reasen far their disapproval of the remainder. .
Motion: A motion was made by Ms. RochePhillips and seconded by Mr. Wilson to approve the proposed
amendments to Articles 5.9, 17-14, 23C-13, and 26-12, for reason #1 provided by staff; and to disapprove the
propesed amendment to Arficle 5-1(a), due fo the Commission’s concern about right-of-entry into private dwellings.

Disenssion of Motion: Mr. Cravens asked if the inteni of Ms. Roche-Phillips’s motion was to approve the proposed
text pertaining to civil penaities, and asked if that would make it easler for a homeowner to be taken to court. Mr.
Barberie answered that the civil proceeding would be much less fnvelved, and therefore probably faster, and added
that he believed that both sides would obiain a better result.

Action; Ms. Roche-hillips's rotion carried, 7-0 (Brewer, Copeland, Holmes, and Paulsen absent).

* *. Denotes date by which Commission must either approve or disapprove request.
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