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AGENDA
PLANNING AND PUBLIC WORKS
COMMITTEE
March 12" 2013
1:00pm

1. Approval of Summary Bill Farmer (1-4)
2. Right of Entry Chris King (5-20)
3. Newtown Pike Extension Update Andrew Grunwald (21-22)
4, Todds Road Update Robert Bayert (23-25)
5. Paving Update Kevin Wente

6. Items in Committee Bill Farmer (26)

Future Committee Meetings
April 16", 2013

May 14", 2013

June 11", 2013

August 20", 2013
September 17", 2013
October 8", 2013
November 12", 2013
December 3", 2013

“Planning and Public Works Committee, to which should be referred matters relating to the Division of
Planning and including, but not limited to, matters related to housing, infill and redevelopment, purchase of
development rights and historic preservation, and any related partner agencies and the Department of
Public Works and its related divisions, including capital improvement projects and any related partner

agencies.”
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Planning and Public Works Committee
February 12, 2013
Summary and Motions

Chair Bill Farmer Jr. called the meeting to order 1:03pm. Council Members Jennifer Mossotti,
Linda Gorton, Charles Ellinger, Steve Kay, Chris Ford, Diane Lawless, Julian Beard, Harry Clarke,
and Peggy Henson were present.

1. Approval of January 15", 2013 Summary

Motion by Ellinger to approve the summary. Seconded by Clarke. Motion passed without
dissent.

2. Working with FCPS to Sustain Salt Services

Kevin Wente said that he met with Vice Mayor Gorton and Commissioner Richard Moloney to
discuss the issue. Wente had also met with Mary Wright from the FCPS. Wente said that it is
written in the Kentucky State Constitution (Section 186) that all funds accruing to the school
fund shall be used for maintenance of public schools and no other purpose. Wente also has a
list of people who can request additional services from the LFUCG. FCPS would like to partner
with the LFUCG so that if additional salt is needed, the LFUCG could get a lower price per ton on
their contract.

Gorton said that she was concerned about the money for additional salt and also about who
could request the additional salt.

Wente said another aspect of the conversation is staging. Wente suggested that they have a
staging area for their campuses.

Gorton said that she wants to use the tax payer dollars in the appropriate way.
Stinnett asked Wente if he has looked at other ways to fund the additional salt. Stinnett’s
suggestion was revising the Facilities Usage Policy. Stinnett said that since the LFUCG is

spending money to help them, maybe the fees could be altered for using their facilities.

Farmer said that he wants to keep the item in committee. Wente told Committee members that
he stays in constant contact with Ms. Wright.

3. Tree Board Street Tree Presentation



Karen Angelucci from the Tree Board came to the podium to present. Angelucci said that she
would like to have a Council Member serve on the Tree Board. Farmer said that he spoke to
Vice Mayor Gorton and she is going to seek out a volunteer to serve.

Angelucci said that there was a position that was eliminated a few years ago. The position
involves talking to all business owners about how much landscaping they need and also how to
keep it alive. The trees are starting to look really bad in many places.

Gorton asked how a new business owner knows they have any responsibilities for the trees. Tim
Queary said that the Landscape Subdivision Regulations detail the plans that need to be
followed. Now building inspectors do the educating. There is not a dedicated person who deals
solely with trees. This is a check off for a certificate of occupancy.

Bob Carpenter said that even when the position was filled, their duties have shifted. The
building inspectors were doing the inspection. After it is approved, the only time a
representative from the LFUCG goes back to inspect the property is when there is a complaint.

Carpenter said that the development plan does not illustrate the landscaping layout. When they
apply for a building permit that is when they approve the landscape plan. The building
inspectors do not have landscaping backgrounds.

Susan Bush, the Director of Environmental Quality said that there is a slow degradation of trees
around the community is what she receives the most complaints about. Since the process is
complaint driven, they are not proactive. She suggested an inspection process.

Kay mentioned the trees that the LFUCG plants and is responsible for. He said that he would like
the LFUCG to do better in the designing process for right of way trees. Kay said that the
maintenance of trees on private property need better enforcement. Kay said that there are two
issues; one is the maintenance of the LFUCG trees and the second is about enforcement
generally. He said that we do not do a good job of making sure they do what they committed to
do and we don’t follow up and enforce.

Farmer suggested that the replacement of the position in the Division of Building Inspection
should become part of links consideration during the upcoming budget process.

Angelucci said that developers currently have two options. They can plant the trees in the
easement or they can plant from the sidewalk out approximately five feet.

Angelucci said that during new construction, the land is taken away. They only put back two
inches of top soil. Trees cannot live in those conditions. Angelucci suggested that they are only
given one option. She said that if the trees are planted closer to homes, the homeowners may
take better care of the tree, but they could also want to cut it down.

Stinnett said that everyone is dealing with trees that are in the easements. He mentioned that
homeowners cut tree roots to fix sidewalks. The mail carriers are complaining that the branches
are hitting their trucks. Stinnett said that since we make the homeowners replant the trees, we
need to have a discussion going forward. He also mentioned the leaves clogging up the storm
sewers. Angelucci said that there has to be enough room in the easement to even plant a tree.



Angelucci said that they could have the homeowner opt out and then donate the tree to a
public park.

Stinnett suggested keeping the item in Committee to work on improving the language in the
Code of Ordinances.

Mossotti said that on the Clays Mill Road project, many homeowners opted out and those trees
were donated to parks. Angelucci said that many of the trees that were planted were planted
too deeply.

Commissioner Derek Paulsen said that street trees are currently part of the new development
ordinance. Paulsen said that street trees were banned from the 1950’s to the 1980’s. Farmer
asked Paulsen if he could work with the Tree Board on this. Paulsen committed to working with
them.

4. Right of Entry

David Barberie from the Division of Law came to the podium to present. Barberie gave a brief
history of the item. He said that the Building Inspection Task Force made proposals; the right of
entry was one of them. Barberie said that the issue was eliminated due to concerns expressed
by Planning Commission members. They voted to take it out. Dick Murphy spoke against it on
behalf of the Landlord Tenant Association.

Gorton said that all of the other Building Inspection Task Force recommendations went forward
and passed. Barberie asked the Committee members if they want to pursue this again and if so,
he would like direction on the language.

Chris King said that the Planning Commission did not take it out. They cannot do that. The
Council initiated the text amendment. The Division of Planning did not agree with the Planning
Commission. The Commission heard it on the last possible day so they couldn’t delay it. They
wanted more information on what other communities do. King said that there were concerns
from Planning Commission members that the language read that they could enter private
properties without appropriate restraint. King said that those concerns were unfounded. This
particular item was referred back to Committee and there are no time constraints for them to
acton it.

Gorton asked for research to see if other communities do this.

Kay said that he has an interest in continuing this conversation. He asked for guidance from the
Planning staff. He wants clarification on the concerns.

King said that currently, there is no law on the books where it says that the Divisions of Planning
or Building Inspection can be charged with the review of property for enforcement purposes. If
they go to a court to get a search warrant, the court asks if the government agency wants this
division to have those powers. This text amendment would help them inspect the properties to
better enforce the LFUCG ordinances.



Henson had questions about businesses operating illegally out of homes in residential areas.
Henson said that we cannot impede on the rights of citizens but we should be able to
reasonably enforce our laws.

Beard asked about inspections for illegal sanitary sewer hook ups. Barberie said that inspectors
can walk around properties to get information and do not have to enter the structure. He said
that there is language to assist them with the inspections when they need to enter onto private
property.

Stinnett asked Barberie what needs to change in the current language. Barberie said that there
were concerns that the Division of Planning could create a program laying out how it would
work. The Director could create a rogue program and the Council might not know what the
Director is doing. They wanted the Council to have a say in any program they could implement.
Barberie said that language they added at the end of the text amendment should have
alleviated those concerns.

Stinnett said that he believes the language gives the Council power to approve any program that
the Division of Planning may want to implement. Stinnett believes they are good to go with the
language.

5. Items in Committee

Gorton suggested that the items referred by Doug Martin should be taken over by a new Council
Member. Kay said that the Adult Day Care Centers should be listed under Chris Ford.

Clarke agreed to take the Re-Paving Program, Street Trees and Utility Poles in the Right of Way,
all originally referred by Martin.

Motion to adjourn by Henson. Seconded by Beard. Motion passed without dissent.
Submitted by Jenifer Benningfield, Council Administrative Specialist




LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT
Department of Planning, Preservation & Development
Division of Planning

Jim Gray Derek J. Paulsen, Ph.D.
Mayor Commissioner
MEMORANDUM
TO: Councilmember Bill Farmer, Jr., Chair; & Members, Urban County Planning and
Public Works Committee ~

FROM: Chris King, Director
DATE: March 5, 2013
RE: Right-of-Entry for Zoning Enforcement

As requested, this memorandum is to summarize statements made at the February Planning and
Public Works Committee regarding the need to clearly establish right-of-entry authority for
investigation of alleged zoning violations.

o Although Article 5 of the Zoning Ordinance assigns investigation and enforcement
responsibilities to Planning (and other LFUCG agencies as appropriate), it does not
clearly articulate its intent for such investigations.

o This deficiency was noted and recommended for correction by the Council’s Building
Inspection Task Force.

o Approval of the ordinance language proposed does not grant unlimited right-of-entry
to inspectors — it clearly articulates the authority and responsibility, and charges the
Director to create written guidelines for such investigations.

Subsequent research by Council staff indicates that ordinance provisions of this nature are common,
and viewed in at least one scholarly publication as a recommended practice “consistent with
constitutional safeguards and any requisite wattant.” The intent of the proposed ordinance is o
achieve that aim through a combination of ordinance language and the Director’s written guidelines.

If Council wishes to more directly articulate the extent of the entry, there are many alternative
approaches that can be employed. For example, Council could review and adopt the Director’s
procedural guidelines, or, require their approval by a Department Commissioner and/or CAO.

I am attaching three ordinance excerpts to illustrate how other communities have legislated right-of-
entry. Each shows a different approach and any of these approaches could be taken as an alternative to
the current language pending before Council.

o Portland, Oregon: This example gives fairly broad authority to the Zoning
Administrator to enter premises upon presentation of documentation as to the suspected
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violation to the property owner; and provides for a court ordered entry process when
denied.

o Kenosha, Wisconsin: This example gives expressed access rights, and defers to
Wisconsin slate law for cases when the Zoning Administrator is refused access.

o Indianapolis, Indiana: This example establishes right-of-entry, and articulates in some
detail the procedures to be followed for gaining an administrative search warrant.

I hope these examples provide Council clarification of the need for the proposed ordinance language
and different approaches available to properly implement basic right-of-entry procedures. The fact that
the current Zoning Ordinance only implies rather than directly authorizes such investigation
procedures only provides for potential confusion on the part of government officials, property owners,
and the judicial system.

I look forward to discussing this matter with the Council Planning and Public Works Committee at its
March 11 meeting.

C; David Barberie, Law Department
Tracy Jones, Law Department
Derek J. Paulsen, Commissioner, Department of Planning, Preservation, and Development
Jim Marx, Division of Planning

Attachments
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ENFORCEMENT & PENALTIES Section 12
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FoRTLAND, OR 38

General Provisions

A.

Authority: The Plan Commission Board of Zoning Appeals, Building Commissioner, Mayor,
Common Council, Board of Public Works and Safety, and/or Plan Commission Director (including
their staff and/or designees) are designated to enforce the provisions, regulations, and intent of this
Ordinance. All remedies and enforcement shall comply with the powers set forth in IC 36-7-4-1000
et al. and all other applicable state laws.

Violations: Complaints made pertaining to compliance with provisions of this Ordinance shall be
investigated by the Plan Commission Director. The Plan Commission Director may include other
officials, such as the, Building Official, Police Chief, or any of their designees in the investigation.
Action may or may not be taken depending on the findings of the investigation. The degree of
action will be to the discretion of the Plan Commission Director, and should reflect both what is
warranted by the violation as well as a consistent approach to the enforcement of this Ordinance.

Inspections: Investigations of property may be done by the Plan Commission Director from a
right-of-way, from adjacent property (with permission of that property owner), or from the property
suspected of a violation once he/she has presented sufficient evidence of authorization and
described the purpose of the inspection to the owner, tenant, or occupant at the time of the
inspection.

Court Ordered Entry: In the event that the Plan Commission Director is denied entry to the

subject property, he/she may apply to a court of jurisdiction to invoke legal, applicable, or special

remedy for the enforcement of this Ordinance or any other applicable ordinances adopted under

Indiana Code.

1. Information Required: The applicant shall include the purpose, violation(s) suspected,
property address, owner's name if available, and all relevant facts. Additional information
may be necessary as requested by the court.

2, Entry Permitted: Pursuant to applicable regulations and the orders of the court of
jurisdiction the owner, tenant, or occupant shall permit entry by the Plan Commission
Director.

Responsibility: The property owner shall be held responsible for all violations on his/her or their
property.

Types of Violations: The following items shall be deemed zoning violations, enforceable by the

Plan Commission Director (penalties may be imposed based on the provisions set forth in this

Article):

1 lllegal Structures: The placement, erection, and/or maintenance of a primary structure,
sign, accessory structure(s) or any other element determined by the Plan Commission
Director to not conform to the provisions or explicit intent of this Ordinance.

2. lllegal Use: Conducting a use or uses that do not comply with the provisions or explicit
intent of this Ordinance.

3. Failure to Obtain a Permit: Failure to obtain an Improvement Location Permit or other
permits and approvals required by this Ordinance.

4, Violation of Stop-Work-Order: Proceeding with work under a Stop-Work-Order or in
violation of a Memorandum of Agreement (as described in Section 12.2(B).

5. Failure to Comply with Development Standards: Any failure to comply with the
development standards and/or any regulations of this Ordinance.

6. Failure to Comply with Commitments: Any failure to comply with commitments or

conditions made in connection with a rezoning, special exception, or variance; or other
similar and documented commitment.

12-1

Portland Zoning Ordinance 05-2009



ZONING ORDINANCE FOR THE CITY OF KENOSHA, WISCONSIN

SECTION 8.0
ADMINISTRATION

8.01 PLAN COMMISSION

The City Plan Commission shall have the duties
of making reports and recommendations relating to
the plan and development of the City to public
officials and agencies, public utility companies, civic,
educational, professional and other organizations, and
citizens. The Commission, its members and City of
Kenosha support staff, in the performance of its
functions, may enter upon any land and make
examinations and surveys. In general, the Plan
Commission shall have such powers as may be
necessary to enable it to perform its functions and
promote municipal planning.

8.02 ZONING ADMINISTRATOR DESIGNATED

The Director of the Department of Neighborhood
Services and Inspections is hereby designated as the
administrative and enforcement officer for the
provisions of this Ordinance and hereafter shall be
referred to as the Zoning Administrator or
Administrator. The duty of the Zoning Administrator
shall be to interpret and administer this Ordinance
and to issue, following on-site inspection, all permits
required by this Ordinance. The Zoning Administrator
shall, to the best of his/her ability:

A. Establish that all necessary permits that are
required for floodland uses by State and Federal Law
have been secured.

B. Inspect all structures, lands, and waters as
often as necessary to assure compliance with this
Ordinance.

C. Investigate all complaints made relating to the
location of structures and the use of structures, lands
and waters, give notice of all violations of thia
Ordinance to the owner, resident, agent or occupant
of the premises and report uncorrected violations to
the City Attorney in a manner specified by him.

D. Assist the City Attorney in the prosecution of
Ordinance violations.

E. Seek access to premises and structures
during reasonable hours to make those inspections
as deemed necessary by him or her to ensure
compliance with this Ordinance. If, however, the
Administrator is refused entry after presentation of
his/her identification, the Administrator may procure a
Special Inspection Warrant in accordance with
§66.0119 of the Wisconsin Statutes.

8.0 -1

F. Prohibit the use or erection of any structure,
land or water until he/she has inspected and
approved such use or erection.

G. Request assistance and cooperation from
any governmental office or agency as deemed
necessary.

H. Advise applicants of the Ordinance
provisions, assist in preparing permit applications and
appeals, and assure that the regional flood elevation
for the proposed development is shown on all permit
applications.

l. Inspect all damaged floodplain structures and
perform a substantial damage assessment to
determine if substantial damage to the structures has
occurred.

J. Keep records of all official actions, such as:

1. All permits issued, inspections made, and
work approved;

2. Documentation of certified lowest floor and
regional flood elevations for floodplain development;

3. Records of water surface profiles, floodplain
zoning maps and Ordinances, nonconforming uses
and structures, including changes, appeals, variances
and amendments.

4. All substantial damage assessment reports
for floodplain structures.

K. Submit copies of the following items to the
Regional Office of the Wisconsin Department of
Natural Resources:

1. Within ten (10) days of the decision, a copy
of any decisions on variances, appeals for map or
text interpretations, and map or text amendments;

2. Copies of any case-by-case analyses, and
any other information required by the Department of
Natural Resources, including an annual summary of
the number and types of floodplain zoning actions
taken.

3. Copies of substantial damage assessments
performed and all related correspondence concerning
the assessments.

4. Copies or reports of violations of this
Ordinance involving floodlands.

L. Submit copies of text and map amendments
and biennial reports to the FEMA Regional Office.

8.03 BUILDING PERMIT APPLICATIONS
A. Surveys.

1. All applications submitted for a Building
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Chapter 730 Article V - Enforcement and Remedies

Sec. 730-502. Jurisdiction.

(a) The Metropolitan Development Commission of Marion County may institute a suit for injunctive
and monetary relief in the municipal, circuit, or superior courts of Marion County, Indiana; such suit
is to brought in the name of and captioned as "The Metropolitan Development Commission of
Marion County, Indiana," versus the person, persons or entity charged with violating the provisions
of any zoning ordinance or land use regulations of Marion County, Indiana.

(b) The Metropolitan Development Commission may also institute a suit for mandatory injunction
directing a person, persons or entity to remove a structure erected in violation of any zoning
ordinances or land use regulations of Marion County, Indiana.

(c) A structure erected, raised, or converted, or land or premises used in violation of any zoning and
land use ordinance of Marion County, Indiana, shall and hereby is declared to be a common
nuisance and the owner or possessor of the structure, land, or premises shall be liable for
maintaining a common nuisance pursuant to IC 36-7-4-1012.

Sec. 730-503. Inspection of property; right of entry.

(a) The Administrator, Inspectors and Law enforcement officers are authorized to make inspections of
all lands located within Marion County in order to enforce all zoning ordinances and land use
regulations of Marion County, Indiana.

(b) In order to execute inspections, the Administrator, Inspectors and Law enforcement officers shall
have the right to enter upon any premises at any reasonable time for the purpose of carrying out
his/their duties in the enforcement of zoning ordinances and land use regulations of Marion
County, Indiana, unless the owner or occupant of the premises refuses to permit entry to the
Administrator, Inspectors or Law enforcement officers when such entry is sought pursuant to this
section. In the event of such refusal, the Administrator may make application to any judge of the
municipal, circuit or superior courts of Marion County, Indiana, for the issuance of an
administrative search warrant. Such application shall identify the premises upon which entry is
sought and the purpose for which entry is desired. The application shall state the facts giving rise
to the belief that a condition which is a violation of a zoning ordinance or land use regulation of
Marion County, Indiana, exists on such premises, or that a violation in fact exists and must be
abated, and that the condition or violation is not a lawful nonconforming use to the best of the
affiant's belief. Any warrant issued pursuant to such application shall order such owner or
occupant to permit entry to the Administrator, Inspectors or Law enforcement officers for the
purposes stated therein. In no event shall the Administrator, Inspectors or Law enforcement
officers have the right to enter a residential structure or other structures not open to the public
without the permission of the owner or occupant and/or an administrative search warrant first
obtained. Prior to entering such residential structure or other structure not open to the public, the
Administrator, Inspectors or Law enforcement officers shall advise the owner or occupant that
such owner or occupant is not required to grant entry without the presentation of an administrative
search warrant.

(G.0. 63, 2005)

Sec. 730-504. Stop-work order.

(a) The Administrator or his duly authorized designee is empowered to issue an order requiring the
suspension of land improvement of any kind when any of the following circumstances exist:

(1) Site improvement is occurring without an Improvement Location Permit or any other permit
required by a zoning ordinance having first been obtained;

Updated to 2009-A0-02, G.Q. 97, 2009 Page 2 of 6 Chapter 730, Article V - Enforcement



ORDINANCENO. 98 -2011

AN ORI)INANCE AMENDING ARTICLES 5-9, 17-14, 23C-13 AND 26-12 OF THE ZONING
ORDINANCE TO PROVIDE FOR CIVIL CITATIONS AND CIVIL PENALTIES RELATED TO
ZONING ENFORCEMERNT.

WHEREAS, the Lexington-Fayette Urban County Councll has intisted these

proposed text amendments; and

WHEREAS, the Lexingtun—Fa;/ette County Planning Commission has considered

these proposed texd amendments; and . '
WHEREAS, the Planning Commission did hold a public heziry]g on these proposed
amendments on June 23, 2011; and .
© WHEREAS, the Planning Commission did recommend APPROVAL of some of

these proposed amendments by a vote of 7-0; and

WHEREAS, this Coundl agrees with the recommendation of the Planning

Commission; and

WHEREAS, the recommendation form of the Planning Commission is attached
hereto and incorporated by reference herein,

NOW, THEREFORE, BE [T ORDAINED BY THE ICOUNCIL OF THE LEXINGTON-
FAYETTE URBAN COUNTY GOVERNMENT: |

Sactich 1 —That Artide 5-9 of the 2oning Ordinance. of the Lexinglon-Fayette

Urban County Government is hereby amended to read as follows:

CIVIL CITATICNS AND CIVIL PENALTIES — To the exdent allowable by
law, any violations of this Zoning Ordinance may be enforced through the
issuance of a civil citation pursuant to KRS §5.8801, et seq., as an
additional or supplemental means of obtzining compliance. Al citations
fssuegl pursuant to this Zoning Ordinance shall be issued hy the citation
oificers cited in Settion 14-10 of the Code of Ordinances and referved to
the Infrastructure Hearing Board with the citations and the civil process to
conform to Sections 16-76 through 16-83 of the Code of Ordinances.

Section 2 — That Article 17-14 of the Zoning Crdinance of the Lexington-Fayette
Urban County Governiﬂent 's hereby amended 1o read as follows:;

PENALTIES FOR VIOLATION — Violation of the provisions of these sigh

regulations shall canstitute 8 misdemeanor, or in the alternative may be

punishable by the issuance of a civil ditation, which shall be subject to the

fines and penaities as set forth in Article 5 for violation of this Zoning
COrdinance. .

Section 3 ~ That Article 23C-13 of the Zoning Orclnance of the Lexington-Fayette

1



Urban County Government is hereby amended to read as follows:

PENALTY AND ENFORCEMENT — Any violations of this Articie shall be
subject to the penalties provided in Ariicle 5 of the Zoning Ordinance. In
‘addition to those remedies, the Lexington-Fayette Urban County
Government retains the right to enforce the provisions of this Articie by
filing an enforcement action in cvil cowt. Knowingly furnishing false
Information to the Lexington-Fayette Urban Counly Government on any

matier relating to the administration of this Ariicle shall constitute a_
- violation thereof.

Section 4 ~ That Article 26-12 of the Zoning Ordinance of the Laxington-Fayetie

Urban County Government is hereby amended to read as follows: N
PENALTIES — Penalties are set forth under Ardicle 5-8, Penalties for Viclations, of
the Zoning Ordinance, and Article 5-9, Cvll Citetions and Civil Penslties. Each
act or each healthy tree removed or damaged, except as described in the
approved TPP, shall constituie a separate viglation.

* Section 5 - That this Ordinance shall become effective on the date of its passage.
PASSED URBAN COUNTY COUNCIL: August 25, 201t

i i
OV

Ly,

: MAYOR
ATTEST:

vﬁmdc%mﬁ

Clerk of Urban Courty Council

PLBLISHED; September 1, 20LI-1t

K\Cases\PLANNINGY 1 1-LEO0G 1Y £G\IO311505.D0C
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RECOMMENDATION OF THE
URBAN COUNTY PLANNING COMMISSION
DR LEXINGTON-FAYETTE COUNTY. KENTUCKY

IN RE: ZOTA 201%3: AMENDMENT TG PROVIDE FOR RIGHT-OF-ENIRY, '

ADMINISTRATIVE WARRANTS, AND CIVIL, PENALTIES - text amendments fo
Axicles 5, 17, 23, & 26 to provide for right-offentry, adminiztative waizants, and civil
penaities related fo zoning enforcement. -

Having considered the above matter on June 23, 2011, at a Public Hesring and having voted 7-0 that this

Recommendasion be submitted to the Laxingtm—Faﬁtta Urban Coprty Couneil, the Urban, County

Planning Commission dqes herehy recommend APPROVAL of the proposed amendments to Articles
‘ 2, 17-14, 23C-13, and 26-12, for the foltowing reason:
1. Enforcement of and compliance with the Zordng Ordmaﬁce has been hampered in the past by’rhe fact {hat

‘penalties for violations resalt in & criminal chation, and criminal court proceedings.  Ovesall, thers has
been a lick of satisfaction with the existing defined procedwe due o its limited success in obiaining

timely compliance with the Oxdinance. Amending the Zening Ordinance {o allow for the use of & civil |

citation process will be more effective and cxpedicnt than the existing criminal pracess, and: should
Tesult in greater compliance with the Zoning Ordinance for the local povernment.

The Urban Connfy Plépning Commission does also hercby recommeénd DISAPPROVAL of the

proposed amendment fo Arficle 5-1(a), for the following reason:

1. The Planning Commission has concerns about right-of-eptry info private dwellings.

ATTEST: This 3" day of August, 2011,

m b cpK CARCLYN RICHARDSON
' CHAIR :

. Secretlry] @mmphﬂrD-Kfy /

At the Public Hearing before the Urban County Planning Cumm:lssmn, this fext amendment was presented
by Traei Wade, Senior Mamer.

13
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FINAL REPORT

OBIECTORS

PAGE 2

OBIECTIONS

s Richard Murply
= 8, Charles Hite

o Comcerned  abowt  might-ofentty and
constitetional issues.

YOTES WERE AS FOLLOWS: _

AYES: (7} Baai;ty, Blanton, Copeland, Cravens, Owens, PauIsem,‘Richmdsan, Roche-
Phillips, Wilson .

bIIAYS: (D |

ABSENT: o {4)  Brewer, Copeland, Holmes, Paulsen

ABSTAINED: ©)

DISQUALIFIED: ()

Motion for Approval of portions of ZOTA 2011-3, and disapproval of a portion of ZOTA 20113,

carried.

Enclosures: Copy of Covnedl Fesolution ipitiating this reqaest

Siaff Report

Agplicable cxeerpts of minutes of above public hearing

fwiwisfene

14
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Urbam Courty Planping Commission : . Plarning Services Secilon
200 East Main Strest, Lexinglon, ICY Zoping Text Amendments

STAFE REPORT ON PETITION FOR ZONRNG ORDINANCE TEXT AMENDMENT

ZOTA 2011-3: AMENDMENT TO PROVIDE FOR RIGHI-OF-ENTRY, ADMINISTRATIVE WARRANTS,
AND CIVIL PENALTIES |
(INITIATEDBY:  Urban County Gouncil

PROPOSED TEXT:  (Ses attached document) -
STAFE REVIEW: '

* " The Urban Gounty Councl has fiiated a fext amendment to Articles 5, 17, 23C, and 26 of the Zaning

Ordinance 1o broaden ihe means of enforcemant for e Division of Bullding Inspection, namely to aliow
right-olentry for the pumose of inspecting, asceftaining and causing to be corected any vickation of the

1+ Zoning Ordinance; ta affow for an administrative search warrant to be issued by the district court {f entry

is denied); and to clady that civil ciiations and penalies are allowad in ali cases of a violation of the
Ordinance. . .

This text amendment has been recommanded by the Building Inspection Task Fores, an ad-hoc
. Commitee of the Councll. The Task Force was established in Oclober 2008 fo compleie a’

comprehensive review of the functions of the Division of Building Inspection, in part to address student’
housing issues af the time. The Task Force addressed six primary issues, incfuding safety issues and

 oivil administrafive énforcement of the Zoning Qrdnance. These wo (ssues were discussed by the.
Task Fofce multiple fimes and resulted In the Departinent of Law drafing the proposed Zoning

Ordinance modifications.

] . ‘The Task Forca reported to the Urban County Counclt's Planning and Zening Committee In March
- 2011, and both the saiety issue and clvil administrative enforcement of the Zoning Ordinance were

referred to the full Urban County Councf for further consideration. The Council agreed to inftiate this

. text amendment proposal in Aprl, triggering review ard a public hearing by the Fanning Gomenission.

. The Planring Commission must review the proposed changes to fhe Zoning Ordine{nce and make a

recommendation to the Urban County Councit within 60 days of receiving the proposal, which in this case
Is by mid-July. . -
Article & of the Zonmg.Ordinahce ﬁovems administration, enforcement and violations of the Ordinance.
it establishes the Divsion of Bullding [nspsction as the govemment's authorized enforcement agant of
the Zoning Ordinance, outlines the type of permits required, and specifies how violafions of the

' * Ordinance are 1o b handled. The proposed changes would involve establishing Article 5-1 Right-of- .
7 ERiry 10 expressly allow for the Division of Building Inspecticn to enfer upen properiy, land; structures

or buildings for the purpose of enforsing the Ordinanca. Currently, the Division of Gade Enforcgmen’t'
and the Fire Marshall have such authodity to address life safely issues Inside a siructure, but the

", Division of Building Inspection does not. Additionally, it access is denied by the owner or ocoupant, the

division may seek dn administrative search warrant from the Fayatte District Court. This section has
ene quafiying clause, which states that “this authority stall apply fo the interior of gccupted, private
dwelings only when the inspecting agent has reason fo belleve that a zoning viglation exists in the
dwelling® This qualifying language & intended to protect residences from unreasonable inspections

" and is In accord with the 4" Amendment of the Bill of Rights, which guards against urreasonable
- - search and seizure. : -
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" The remainder of the proposed changes fo Articles 5-9, 17-14, 23C-13 and 26-12 all periain toaliowing

for civil penaltigs for violations of the Zoning Ordinarice as an alternative remady fo the Issuance of a
criminal citation and fine. Currerily, when & zoning violation ocours, the Division of Building [nspecuan
issues a noiice of violation (NOV) 1o the responsible party identifying the viotation and requiring that it

" © . be corrected within & specified time. In some cases the viclation can be remedied with' a change of

use, and in other instances a variance of conditional use permit from the Board of Adjustment s the
most approptlate solution.  There are many violations that cannot be remedied in an immediate
fashion, and the Zoning Ordinance (and KRS) read so that for each day a zoning violation continues, a

fine can be assessed. If the-owner or occupart does not atternpt o timely address the viclation or '
confinues to refuse fo adiiere to the Zoning Ondinance affer the NOV is Issued, the case can be

pursued In Fayette District Court as a criminal matter. Querall, there has been a lack of satisfachon
with the existing defined procedure due to fis fimited sucsess In obtaining timely compl ce with the
Ordinarice. Also, & oflminal court proceeding can be exiremely time consuming and relatively
expensive for the local government to pursue, and commonly, the court syster dogs rot necessarily
prioritize these matiers due fo fs existing case load of other criminal cages, which can be viewed as

- more serious innature.

The proposed fext amendment would specifically provide that both criminat anti civil penalties are
availabla in ordar o enforce any viclation of the Zoning Ordinarce. The civil citation process is already
set forih as pari of Article 5-8, because it was referenced in and uiiized fo enforee the Erosion Control
Ordinance {fomerly Article 20 of the Zening Ordnance). Mo other provision of the Zoning Ordinancs
explicitly aliows for enforcernent through the civil process.  The language of Arlicle 5-G siales that
“where viclations of this Zoning Ordinance provide for tle fssuance of a civil citafior” they can be used

- by the enforeement agensy. Since Arficle 20 wes recently was removed from the Ordinance, and is

now wholly part of the Code of Ordinances, there are cumrently no sections cof the Zoning Ordinance
that allow provide for enforcement through the Bsuance of a oivil citation. With the propdsed changes

o Article 5-9 and the other references to violations In the Sign Regulations {Article 17-14), Expansicn

Area Development Exactions (Article 23G-13), and Tree Protection Standards {(Article 26-12), there will

-po an altemative civit process available for enforcement which is expected 1o be mors effactive and
.expedient than the existing criminal process, and which should result in greater compliance with the-

Zoning Ordinance. n cases where a civil citation Js jesued and appealed, the Infrastructure Hearing
Beard will review the case,

. The Staft Recommends: Approval, for the Jollowing reasons:-

1. Enforcement of and compliancs with the Zoning Ordinance has been hampered In the past by the Tacl
that penalties for violations result in a criminal citation, and criminal ¢ouwrt proceedings.  Overall, there

has been alack of satisfaction with the existing defined procedura dus 1o Tts imited success In

Obtaining timely compliance with the Ordinance. Amending the Zoning Ordinance to allow for the

use of a civil cilation process wilk be more effective and expedient than the existing crimina)’

process, and should result in greater compliance with the Zoping OQrdinance for the local
governmerit.
2. The proposed amendment 10 Arficle 5-1 will allow for the Division of Building Inspection, the
authorized enforcement agency, to have “right-of-entry” to any land, properly, structures or
* buildings I order to inspest, ascersin or cause o be corrected any violation of the Zoning

Ordinance. ‘The new language will allow the Division of Building Inspeciion to have aceess similar

1o that afforded the Divisicn of Code Enforcement and the Fire Marshall in order to address

enforcement issues. Additionatly, an administrative search warrant from the Fayetie District Court

will be permitted to further facilitate enforcement of the Zoning Ordinance.

TEWAIREDBWLS
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G, PUBLIC HEARINGS ONZONING ORDINAKCE TEXT AMENDMENT REQUESTS

ZOTA 2011-3: AMENDMENT, TO PROVIDE FOR RIGHT-OF ENTRY, ABMINISTRATIVE WARRANTS, AND CIVIL
and civil penalties related fo zoning enforcement.

ENALTIES (742711} 1ext amendments 10 Articles 5, 17, 23, & 2610 pravide for ﬁghi—cf_—enlry. administiative warranis,

REQUESTED B8Y:  Uthan County Council

PROPOSED TEXT:  (Note: Text @djﬂﬂ; indicates an addifion: text dashed through indicates a deletion fo ihe current

Zoning Ordinance)

ARTICLE 5 ADMINISTRATION, ENFORCEMENT AND VIOLATIONS

Proposed Ghanges fo Provide for Adminisrative Search Warrants and Civil Fines

§:1{a) RIGHT OF ENTRY - The Blrector or his authorized agent is authorized io enfer uoon property, land,
shruciimes_or buildings, af reasonable Bmge for the pRpDSE of inspecting, asceraining and causing to be

comected any viclafion of this Zoping Ordinance. and is hereby empowered to presaibe. adopt, promut

gate. and enforce Teasonable mies, requlations, andlor guidelines pertsining to adminisfrative inspestions
of nrpperiies for zonimg violations which, ars net otherwise incensistent with the Zoning Ordinance. When-
ever ihe Bitector ot his authprized agest is denled entrancs to any property, land, struciure ar building fiz
may appiy-io the district courl for 3, warrani allowing enfrance =rd nspedlion. This anfherity shall apply o
the interior of occupisd, privats dwellings eniy when the Inspecting agerif has f=asbn 1o bekeve thata zon-
Iy viofation exists In the dwelling.

5.8 CIVIL CITATIONS AND CIVIL PENALTIES ~ To fhe exient allowable by law, any violation of s Zon-
ing Ordinance mav ba enforced thiough fhe ssuance of a civil oitath want to KRS 65.8801, 2t 58
as an z=dditional or supplementsl means of obfaining complignce. islations-of thi i
eance-provide for-the - jssua o-pla gl citationsueh-eil-alf £l e Consty gvide-an add
fional or-supplomental meane-ofobizining neayith-the Zening Ordinanes] All ciiations issued pur-
suan fo this Zoming Owiinance shall be [ssued by the sitation officers cited in Saclion 1410 of fhe Code of
Crdinances and refarred t the Infrastructure Hearig Beard with the ciistions and the civil process o ton-
form ta Sections 46-76 through 16-83 of the Code of Ordinances.

ARTICLE 17 . SIGN REGULATIONS

Proposed Changes o Provide far Civit Citafions

17-14 PENALTIES FOR VIOLATION - Viclaion of the provisions of these sign reguiafians shall constituke:
a misdameanor, or in the altemative may be punishable B issuarce o iyl cltation, which shall be
subject 1o the fines and penalfies as et forth in Article 5 for violation of this Zoning Ordinznce.

ARTICLE 23C: EXPANSION AREAS DEVELOPMENT EXACTIONS

Proposed Changes io Provide for Givil Fines

230-13 PENALTY AN ENFORGEMENT - Any viclation of this Ariicle shall be subject fo the penaliies
_provided i Article § of the Zoning Ordinance. In addition 1o those [edminal] remedies, the Lexington-
fayetie Urban Counly Goverranent rétains the right {o enforce the provisions of this Article by filing an an-
foresment action in vt courl Knowingly fumishing false nformation o the Lexington-Fayetie Urban
Counity Government. on any matter refating 1o tha adrinistraiion of this Arfice shall constitute a violation
thereaf.

ARTICLE 28: - __THEE PROTECTION STANDARDS

Proposed Changes to Provide for Civil Fines

26-12 PENALTIES — Penalties ave sel forth under Aricls 5-8, Penaltes for Violations, of the Zering Ordinance,
and Asticle 5.9, Civii Clatlons and Givif Penaliies, Each actar sach heatthy tree removad of damaged, except 2

descrived in the approved TPP, shall canglitute a séparate violation.

The Zoning Sonmrittes Recommendad: Referrat of the proposed changes to Article 5-1fa} fo the full Commission due
o concerns about the extent of the proposed regujation; and Approval of the remainder of the proposed text,

appicable reasons provided by staff.

» % Denctes date by which Commisston must sither approve o dieapprove requast.
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Staff Recommended: Aoproval, for the following reasons: . :
1. Enforcement of and complianss with the Zening Ordinance las been hampered in the past by the fact that penaities for

yivlatians result in a criminal ctation, and crimimal court procesdings.  Overall, fhere has been a lack of satisfaction
willt the existing defined procedure due to its finifted success in obtaining fnely compliance with the Crdinance.
Amending the Zoning Oxdirance 1o aflow for the use of a chvl citation process will be more effeclive and sxpedient
than the existing criminal process, and should sesult In greater compliance with the Zonlng Ordinance for the local
government.

. The proposed amendment i Aiticle 5-1 will allow for the Division of Building Inspection, the suthorized enforcement

agency, to have right-of-entry” to any fand, property, sinuciures or buildings in order to inspeck, ascerdain or cause o]
be comecled any viokation of the Zoning Ordinence. The iew Janguage will allow the Division of Bufiding Inspection
{o have access similar to that afforded the Diislon of Coda Enforoement and the Fire Marshall in order fo address
enforcement issues. Addifionally, an administraive search warrant fom the Fayette District Court will be permitted fo.
further facilitate enforcement of the Zoning Ordinanes. :

 Staff Fresentation: Ms. Wade presented ihe sfaff repard, stating hat this proposed fext amendment was jnitiated Iy

the Usban Gounty Council, She noted thet the staff had distibuted copies of an axhibit handout and a fetler of
support from the Fayette Alfiance to the Commission members prior to the star of the hearing.

 Ms. Wade stated hat fhe proposed text amendment would affect Aricles 3, 17, 23C and 26 of the Zoning

Ordinancs, and & is intended 1o broaden the means of enforcement for the Tidsion of Building Inspection in three
ways: first, fo aflow for right-of-entry for the purpose of speciing, ascertaining and causing o be comected any
vickation of the Ordinance; second, in order to administer a ssarch warrant, if pravided for by District Courf; and third,
tor clarify that civil difefions and penalfies are allowed in 2l eases for violations, Ms, Wade said that the proposed fext
was recommended by the Building Inspection Task Force, which was an ad-hec commiitee of the Gouncil
established i 2009 They completed a comprehensive review of the Divisian of Bilding Inspeciion and (s functions
with regard gix primaty issues, two of which affect this proposed fext amendment. Those issues, of safely and

enforsement, ware discussed by the Task Force on mdtiple sccasions, which resulted in the Department of Law .

draffing the proposed téxt amendment, Tha Task Farce then forwarded their recommendation fe the Planning and
Zaning Gormiiee of the Counci in March of 2014; Cauacl! inffiated this proposed text amendment in April.

Ms. Wada said st the proposed changes to Article 5 would result in the addition of a rew section regulating vght-

of-entry. The pioposed text would allow Buliding Inepection to enter upon & property, land, struchure, or HUiding for
the purpose of énforcing The Ordinance. The Diisions of Cede.Enforcemeni and Fire & Emergency Services
currently have the authority to address Efe safely Issues, but the Division of Buiding Tnspection does not. Their
inabilty 1o enfores the Ordinance became @ roncesn during the sludent housing issuss around the University of
Kantucky campus two Years ago, Ms, Wade nofed fiiat, in addition, the text proposad for Article 5-T(a) would ailow
for the Dwvision of Building Inspection to seek an administrative search waant flom Fayette District Court, and
would provide languzge for protection for individual property owners in sesidential areas from unreasomable
inepections In accordancea with citizens' Fourth Amendment rights.

Wis. Wada stated that the remamder of the propesed fext amendment invalves Adicles 5-8, 17-14, 23C-13, and 26-
12. Those proposed changes all pertain fo allowing civil penalties o be issued 25 an sHarnative o the current
practice of [ssting criminal citations for violations. Under the current process, when Bullding inspection idenifies a
zoning violation, they issue a notice of vication fo the offender. That notice woukd idenfify the specific viclation and
provide 2 time petod in which that viciafion would need to be eoirected. I the offender doss mot correct the violation
in @ timely manner, or rafiuses fo comect i all, the issue can be forwarded to Fayetfe District Cowt as a criminal
matier. Overall, there has baen a lack of satisfacfion with ihis process, because it has limisd success in obtaining
compliznce In a fmely manner; and it can be costly, for both tha government and the offender, Additionally, the court
systom does not prioritize this fype of case, so the prodess can ba very lengihy. The proposed texd amendment
would provide specifically for both civil and criminal penalfies in the stance of any violation. Ms. Wade nofed that
the civil citation process is curently oufiined in Article 5-9; inthe past, it has been used with fre Soil Erosicn Control
Ordinance. Since that ragulation was moved to the Code of Ordinances, there is no section of the Zoning Crdinance
that alfows for a civil Gilation process. One of the goals of this chahge Io the propess i3 fo achieve grealer
compliance with the Zoning Ordinance if natices of violation are fesued. The cifizen in viclation would have The
opporiunity to either pay a fine, or appeal tha case fo the biffastucture Heafing Board. .

Ms. Wade stated that the slaff Is recommending approval of this proposed lexf amendment, for the reascns as iisted
in the staff report and on the agenda. She sald fat the siaff presented thalr repert fo the Zoning Comtnittee at their
meefing three weeks ago, and the Committes memders hiad some concerns mbout the froposad language for Adicle
5-1(a). The Committes, therefore, recommendad refarmil of hat cection of the praposed iext amendment, and
approval of the remainder of the proposed fext. The staff is proposing a small change to the initiated text in order o
acidress those concetns., Ms, Wade referred to the exhibit that was provided to the Commissicn members prior fo ha
hearing, stating that the staf is proposing o delele the following phrase: = _.and is hereby emgowerad to prescribs,
adopt, promulgate, and enforce reasonable rules, reguiations, andfor guidelines perlalning to admiristrative
inspections of properfies for zoning viokations which are not otherwise inconsistentt with the Zoning Ordinanca.” She

" “Denotes d=ta by which Cemmission must eithar approve of disapprove mquest. -
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noted Bal the staff had discussed the proposed fext with the stafl of the Deparimen? of Law, who indicated tha that
fext was not pecessarity required to maintain the intent,

Commission Questions: Ms. Roche-Phillips stated that, at tha Zoning Commiftes mesting, the wiembers had
concems about providing e Division of Building lnspection the abilty 1o enter propesties. At that {ime, the

. Committee members raquested that the staff condurt research to defermine whether other jurisdictions have similar
regulations. Ms, Wade answered fhat, in Kenfucky, the city of Lowisville has a sirifar provision in thelr Ordinance. -

Sha afso found $iat Clevetand, Ohio, and Falls Church, Vinginia, Iave such & provisios; and the language in their
D_rdinanues was shitar io the proposed text.

Citizen Comments: Richard Murphy, atiomey, stated that he was one of the atiomeys wha represented property
waners during the discussions of he student houging problems around UK. He said {hat those discussions brought
about the fext amendments that changed the definifion of "family” and limited the number of unrelaled persons.
residing in a dwaslling, Those changes were drafted with a special focus on ease of arforcement. Mr. Murphy
confacted ropraseniatives of the Greater Lexington Apariment Association, which he represented during the sfudent
housing disgussicns, and [samed that they had concemns about allowing the Bivision of Building Inspection the fight
te erfer a property. He said that he did not belleve that pofica officers sould enfer a properly without probzble causs
fhat a crime had tsken phace; and he was concemed that some fenants, parficularly young residents around the
University, rright pot realize fhat they could refuse a government representative the sight to enter the pronerty
wiihout @ warrant. The Greater Lesingtoh Apartment Association requested that Mr. Murphy ask the Plarming
Carntrission {0 posfpena this proposad text amendment In erder 1o allow them la be present, as they were atiending
a conventian at this fime. After discussing the issue with Mr. Sallee, M. Murphy said he tearnzd that, sines the

text amendment was inialed by the Council, the Commission had only 60 days to act upen K, which did
het aliow the members of the GLAS fima to fully consider all of fis impleations. Mr. Murphy said that, If the proposed
text amendment was worded differently, he conld possibly be In suppert of it, but fe membere of the GLAA have
seriols concems about it as wiitten. They intend to request postpensment fiom the Councdl in order t© have more
titme o review amd consider iL B -

Charles Hite, 29 Aurom Avenue, stated thaf, asl a homeowner, he was coneemed that the preposed lext
amendrnent was in visiation of the Fourth Amendment of the Us.S. Gonstifution.

Commission Questions: Ms. Blanton stated fiat the Zaning Commities members had alss Fad concems about some
of the implications of the proposed text amendment, and asked how Mr. Murphy would word it differently. Mr. Murphy
answersd that, if ft were worded in the negative, i.e., °...were nol avtharized o enfer withdut 2 warrant,” He added
thal the resident could slso consent ko et tha Division of Bullding Inspection staif sner the property.

Pegartment of Lew Comments: David Barberie, Departiment of Law, staled that the proposed taxt amendment was
drafied broacly in order 1o be appicable o the entire Zosing Ordinance. He sald fhat the Division of Building
Inspection currently had the acthorfly fa enter business premises during operafing hows without permission, and

{hat that would not he affected by the proposed fext amendment. Mr. Bafherie said Wet, with regand o pdveie

residernces, the propesed fext amendment would give the Division of Buliding Inspection the rght fo enter a
residence if the residart permitizd them fo do so. If the resident did not agres {o'the search, then a warrant would
skl ne=d to he oblzined. Mr. Bamherie noted that that would be very simfar fo how e law curently operates, tut the
proposed text zmendment would formalize it

Ws. Roche-Phillips stated that it eppeared that the proposed fext amendment would apply only 1o private dwellings,

ralher thas businesses, as Mr. Barberie had stated. Mr. Barberie responded thal the specific profection inherent in -

tha proposed text zpplied onty o private resldences; there was 50 nead to include businesses, since their rights are
different givan that they are open o the publle. He added that, if a perifon of a structura that housed-a business was
nat epen o the public, a vearant would heve to be obtained unkess the awner agread fo aliow ety o that pertion of
the propatly. .

M. Cravens asked Tt the Planning Commission could postpone-this em in arder o affow the Greater Lexington

Apertment Asseclation Eme to respond, Ms. Wada answered that the Pianting Commission was required to make a
decision on thls flem prior to July 12, and they had no mors mestings schatuled prior fo that date. Mr, Cravens

asked i it could be postponed if the petiliener agreed. Ms. Wade responded that the Gounell, rather than the

Planning Commissian, wes the petioner in this casa, and they would have to agree Io the posipenement.
Legal Comment: Ms. Boland said that KRS 100 reguires that, if the local legislaurs inftiates a fext amendment, the

- Planning Commission s required to et upon in 60 days. If the Commission chooses not to act upon i, the item

would go directly fo the Councll, which would eliminate the Cemmission’s abifity fe eomment on it at ail, Ms. Boland
noted that the Gommission could cheose fo approve, tisapprove, Or make re recommendation on the propesed text
amendment, ' .

= - Dencies dafe by which Commission must sither approve or disapprovs request.
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Ms. Wade nofed that the Greater Lexingion Apariment Assotiation might have the opportanity to comiment tn this
ttern when it goas bafore the Council. .

Ms. Beatty asked why the Council had not heard this request prior fo this mesting. Ms. Wade answered that Mr.
Murphy intended o request postponement of this item at the Council work session, which would give the GLAA an
ocpportunity to comment. Mr. Murphy added hat he was not sure why the GEAA was not invited to participate in the
Buiiding Inspection Task Force process, Ms, Wade notest thef, since the Golncll infiiated this text amendment, they
ware farmiliar with the proposed texd, Ms. Boland added that the fextwould not becorre an amendment to the Zoning
Ordinance unil it is acled upon by Councl. She said that the GLAA would have (e opportunity to nok only refuest a

* puiblic hearing, but ask that the Council put this item back into commities, and emgphasized that this mesting would

not be the last cpporiunity for them to comment on i,

Ms. Wada said that KRS 100 specifically states that the Planning Commission must make 4 recornendation of
either approval of disapproval. .

Br. Gravens stated that Mr. Murphy had raised & good polnt with regard to lhe possiblifty that not alt residents ara

_aware of thelr right to refuse a search of their property. He added that he was also concemed abouk gving the

Divislon of Building [nspection more rights.

Mofion: A mofion was made' by Mr. Owans and seconded by Mr. Wilsor to approve the staff afternative text for ZOTA
2011-3, for the reasons provided by slaf. The metion falled, 5-2 (Qwens and Wilson in favor; Beatly, Blantoh,
Cravens, Richardson, and Roche-Phillips opposed; Brewer, Copelend, Holmes, and Paulsen sbsent).

Commission Question: Ms. Richardson asked [f that motion was suficiert for a recommendation of disapprovel, Ms.
Wade responded thal the Commissicn could theosa to disapprave the portion of the proposed fsxt amendmers that
had genamted the most concern, and approve the remainder, If they sa choss. Ms. Boland adreed thal the
Commission could choose fo approve only & portion of fie proposed texi, bul nofed that ey must ba prepared to
provide a reasori far thelr disapproval of the remainder. . . .

Motion: A motion was made by Ms. FochePhillps end seconded by Mr. Wilson to approve the proposed
amendments to Arlices 5-9, 17-14, 23C-13, and 26-12, for reason #1 provided by sfaff; and 1o disapprove the
proposed.amendment o Arfiels 5+1(a), due fo the Sommission’s concem about right-of-entry info private dwellings.

Discussion of Motion: Mr. Cravens asked if tha intent of Ms. Rochs-Phillips’s motion was to approve the proposed
text pertziving fo chdl penalties, and asked I that would make it easler for 3 homeowner 1o ba taken fo courl, Nr.
Barbarie answered that the civil proceeding wolld be much less involved, and therefore probably faster, and added
that he believed that both sides would obfain a betier resull.

Action: Ms. Recha-hillips's motion caried, 7-0 (Brewes, Copeland, Halmes, and Patlsen absend). -

'~ . Denotes date by which Commission must eiher approve of disapprove request.
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Newtown Pike Extension
March 12, 2013

Phase I (Redevelopment/Mitigation Area)

Central Bridge began construction on the Lower Town Branch Box Culvert in October 2012, and
they have made substantial progress.

On November 23, 2012 KYTC opened bids for Phase I infrastructure construction. The contract was
awarded to L-M Asphalt Partners. This contract is for construction of the new neighborhood. L-M
Asphalt Partners has begun grading operations and will begin placing the fill once Central Bridge has
constructed the box culvert.

AU Associates is preparing to submit their application for Low Income Tax Credits. These funds
will be paired with HOME Investment Partnerships funding to facilitate the rental portion of the CLT
housing.

Bids were received for renovations to the Carver Center on December 21, 2012. Council approved
this contract with Churchill-McGee on February 28, 2013. The work to be performed is in
accordance with the project’s Record of Decision.

Community Land Trust

The CLT has received 501C3 status with the IRS.

The project has for sale one of the temporary manufactured homes. This manufactured home needed
to be removed from the site because of its close proximity to the active construction area. This home

‘was used by one of the residents who was relocated within the project (another manufactured home).

The proceeds of the sale will be given to the CLT as required by the Record of Decision.

Phase IT (Versailles Road to South Broadway)

Design plans are approximately 70% complete.

The KYTC is proceeding with acquisitions for the 21 “total takes” within Phases IT and III. These
include the Nathaniel Mission and Harry Gordon Steel.

Meetings have been held with Nathaniel Mission representatives and various scenarios have been
investigated relative to temporary or permanent relocation of the Mission. Discussions remain
ongoing.

Discussion with Harry Gordon Steel has concluded and they have accepted an offer for the purchase
of their property and relocation of their business.

~ Utility costs are estimated at $5.4 million and construction costs at $16.1 million; funds are

programmed within the state’s Six Year Plan.

Phase III — (Scott- Street Connector)

Final design has not begun on this section.

Utility costs are estimated at $3.5 million and construction costs at $8.7 million; funds are
programmed for beyond 2014 in the state’s Six Year Plan.
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KY 1927 — Liberty/Todds Road Widening
Section 2
March 12, 2013

Project Description

The project begins on Todds Road near Andover Forest Drive, where the Liberty/Todds Road
Section 1 improvements ended, extending 1.6 miles southeast to the future Polo Club intersection
just east of the I-75 overpass. The project will widen the existing rural 2-lane section of Todds Road
to an urban 2-lane section plus a center turn lane, right turn lanes, bike lanes, curb and gutter and
sidewalks. Existing right of way will be utilized for new construction as much as possible to
minimize new right of way acquisition. ‘

Design Phase

The design plans are approximately 70% complete. Changes resulting from the Practical Solutions
Review with the project review team are being incorporated.

Right of Way Phase

$1 million is programmed in the Transportation Improvement Program (TIP) for right of way
acquisition. We have requested authorization of these funds, matched with toll credits, so that we
may begin property owner contacts, appraisals, negotiations and acquisitions.

Utility Relocation Phase
Approximately $2 million is programmed in the TIP in FY'13 for utility relocation.

Construction Phase

Funding for construction, estimated at $10 million, is currently spread between two fiscal years in the
TIP, but the full amount will be available at bid time. It is our intent to let one construction contract
for all of Section 2. However, throughout the right of way, utility and construction phases, emphasis
will be placed on completion of the outer portion of the project, in support of the August, 2015
opening of the new elementary school in the area. Contract letting and construction oversight will be
by KYTC.
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