Lexington-Fayette Urban County Council
Budget Committee of the Whole (COW)
FY 2014 Mayor’s Proposed Budget (MPB)
April 30, 2013
1:00 PM
Council Chambers
Agenda

I. FY 2014 Mayor’s Proposed Budget (MPB) Approach (1-14

II.  Streetlight Presentation Review (15-22)
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Lexington-Fayette Urban County Government

DEPARTMENT OF LAW
Jim Gray Janet M. Graham
Mayor Commissioner
T0: Janet M. Graham, Commissioner of Law
FROM: David Barberie
DATE: December 15, 2011
RE: Street Light Funding (Use of Existing Fees)

You have asked whether public street lights could be funded in-part through the restructuring of
the Landfill User Fee (the “Fee”). The specific proposal would involve using a portion of the Fee to fund
street lights. As further explained below, there are significant legal issues raised by such a proposal.

Backgroun

The Fee was established in 1995 (and Codified in Section 16-16, et seq. of the Code of
Ordinances), as a fee specifically for solid waste disposal {i.e., landfill disposal). It is in addition to any ad
valorem taxes for garbage and refuse collection. As with other user fees it is: (1) only paid by those who
use and benefit from this particular service, and (2) set in an amount that only pays for the service. (LDO
96-02 which discusses the distinction between taxes and user fees is attached).

Public street lights are primarily funded through an ad valorem tax assessed on properties located
within the urban services area or a partial service area which includes this additional service. Section 2.02
of the Charter and KRS 67A.150 require that these types of taxes be collected in accordance with the kind,
type, level and character of the services provided by the government in each of the districts (street lights
located outside of these areas are supposed to be paid with generai funds in order to avoid legal claims,
including that certain taxpayers are subsidizing others). To date, this has meant that those paying the tax
are receiving a service beyond those not paying the tax and commensurate with others paying the tax,
which is what is legally required. As a practical matter this means those areas subject to the tax have
more street lights.

Legal Issues

1. A user fee must be reasonably related to the government’s provision of the service. See Bromley
v. Smith, 149 S.W.3d 403 (Ky. 2004); Barber v. Revenue, 674 S.W.2d 18 (Ky. App. 1984)(both attached).
Therefore, an argument that some of the fee can now be used for a different service altogether begs the
guestion of whether the current fee is too high and should be reduced.

2. LFUCG would have to be able to articulate and defend what benefit(s) is being derived from an
additional user fee beyond what is already being received and paid for by the existing ad valorem tax. (see

P.O.Box 34028 ° 200 East Main Street * Lexington, KY 40588 < (859) 258-3500 ¢ wwwlexingtonky.gov
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Janet M. Graham
Page 2
December 15, 2011

e.g., LDO 95-28, which addressES the creation of the landfilt user fee)(attached)). It is not clear how this
argument can be successfully made for street lights. In addition, if the basis is assumed to be the monthly
tariff cost of street lights, then any user fee should probably also be based upon the cost of the type of light
{some lights cost more than others), which results in different fees for different users. If the basis is
something other than the monthly tariff cost, then a user fee would be problematic because it is ongoing in
nature, and the street light costs other than the recurring monthly tariff cost are not.

3. There is not a match between those paying the ad valorem tax for street lights and those paying
the landfill user fee. Only those using LFUCG garbage service pay the fandfill user fee, regardless of
whether they pay the ad valorem tax for garbage and refuse service. A user fee is only defensible if those
paying it receive a benefit. Based upon the case law (see e.g., Bromley and Barber), it is unlikely that a

successful legal argument could be made that those persons who only generally benefit from street lights
should pay a user fee.

4. Under the proposal nothing would be paid for street lights {(other than general taxes) by anyone
who did not live in one of the street light taxing districts or receive LFUCG garbage service regardless of any
general benefit of the lights to them. In essence you would have 4 potential groups of citizens: (1) those
who pay neither a fee or tax related to street lights, (2) those who pay both regardless of the fact that they
are not going to receive any additional benefit, (3) those who only pay the ad valorem tax but still benefit
at an equal level to those paying both, and (4) those who would now pay a use fee but not receive any
additional benefit. Therefore unless such a fee was restructured accordingly it would not be defensible.

Conclusion

Using the existing Landfill User fee to supplement street lighting costs is legally problematic and likely
indefensible absent an articulation of the extra benefit(s) derived from the fee and a significant
restructuring of the fee and its application.

00327151
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Government
DEPARTMENT OF LAW
TO: . Jack Hillard, 11th District Councilmember
FROM: Department of Law
DATE: June 5, 1985
RE: Requaéts for Deletion from

Urban Service Districts
(Log No. 6846)

- This memorandum is in response to a question which you posed
at the May 18, 1995 Council Meeting concerning whether property
owners had an ability to opt out of an urban service district
providing refuse collection. The issue arose during discussion of
the proposed landfill user fee.

Under the current user fee proposal, properties within the
full urban service area and within partial urban service districts
receiving refuse collection will pay for the cost of collection
through an ad valorem rate of .175¢ per $100 of real property
valuation. The cost of disposal of the collected waste will be
recovered through the proposed user fee. As previously indicated,
1/4 of 1% of the occupational license fee has been dedicated to
capital expenditures for the Avon landfill in FY95 and a portion of
these funds will be carried over for capital costs in FY96. The
1/4 of 1% of the OLF will roll back on July 1, 1995 pursuant to
Oordinance No. 236-93. Landfill costs after July 1, 1995 will be
paid from the user fee revenues.

The LFUCG’s ability to establish service districts, as
separate tax districts with property tax levies related to the
kind, type, level and character of services provided, is authorized
by Section 172A of the Kentucky Constitution, KRS 67A.150, 67A.850
and .860, and Article 2 of the Urban County Charter.

Upon establishment of the merged government, all property

within the county was placed within the general services district
and properties in the former City of Lexington were initially

200 East Main Street . Lexington, Kentucky 40507 (606) 258-3500




Memo to Jack Hillard
June 5, 1995
Page 2

placed in the full urban services district (Charter section 2.02).
Basic services of the Government are provided throughout the
general services district and the full urban services district
initially included the additional functions of sanitary sewers,
street lighting, street cleaning, garbage and refuse collection.
(Charter section 2.05 and 2.06). Sanitary sewer service was
converted from an ad valorem tax funded urban service to a user fee
funded service in 1982.

As further information was developed by the merged government,
some properties initially in the full urban district were placed in
appropriate partial urban services districts. The full urban
services district was expanded over a period of time and properties
from partial urban services districts were placed in the full
services district as additional urban services functions were
provided.

The process for expansion of the full urban services district
and creation of partial urban services district is set forth in
Section 2.03 and 2.04 of the Charter. This process, as well as KRS
67A.850 and .860, involves a Council resolution specifying intent
to expand or extend the full urban service district or to create a
partial urban services district by adding additional service or
services in the area specified. Property owners are notified by
certified mail of the public hearing on the proposed extension of
urban services. After certified mail, notice and publication of
the resolution of intent, the Council conducts a public hearing on
the proposed expansion of the full urban or creation and
establishment of the partial urban district. The resolution of
intent includes findings of the need for additional services in the
area and the ability of the Government to provide such services.
After the hearing, an ordinance is adopted specifying the area to
be included in the full urban or the partial urban district and
further specifying the kind, type, level and character of services
to be provided. ’

The aforementioned procedure makes clear that it is the
decision of the Council to extend and expand urban services. There
is no provision for individual property owners to opt out of the
full or a partial district after its establishment.

The Council has, for a number of years, regularly expanded the
full urban service area to include newly developed and platted
subdivisions within the urban county. In proposing to extend
street light service to existing developed areas, the Government
has followed a policy of allowing property owners on a numerical
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block of a street to indicate their preference for inclusion in an
urban services district providing street lights. This policy
relates only to the issue of bringing properties into a street
light service district and not to opting out after being placed in
a particular service district. Further, the street light policy is
possible since installation and maintenance of street lights can be
provided in a hopscotch pattern without a significant impact on
efficiency of providing the service. This policy rationale does
not equally apply to the urban service of garbage collection where
skipping areas, certain blocks or portions of streets can adversely
affect the efficiency and cost of providing collection services.

Although property owners do not have the ability to opt out of
an urban service, such as garbage and refuse collection, the
Council may possess authority to revise service districts and place
certain properties in a district with less services. For example,
designated properties in the full or partial urban services
district could be reassigned to a partial urban services district
which does not include a particular service such as garbage
collection. However, the Council’s authority to make such changes
is not clear-cut in that the Charter talks only of expansion and
extension of services to certain properties and does not clearly
deal with elimination and reduction of services to property. If
such a downward revision of services is possible, the notice and
other procedures noted above would apply to the process. It should
be noted that we are not aware of any instances in which the
Council has approved a change of district resulting in a reduction
of urban services to a property. A proposed changing of service
districts would cause practical problems of efficiency of services
as noted above. Finally, it must be remembered that the urban
services districts, although related to provision of certain
functions and services, are funded by ad valorem taxes rather than
user fees for the service.

Several years ago, the Government began to receive requests
from some newly developing subdivisions to be exempted from the
urban service of street lights. These areas wanted to be exempt
from the ad valorem levy for street lights so that they could
privately provide various decorative 1light fixtures within the
developments. If one looked only at a particular development or
subdivision, it is evident that the ad valorem tax rate as applied
to the properties therein could generate more revenue than the cost
of providing the street light service for that particular area.
However, application of the ad valorem rate to properties in
certain other subdivisions or developments does not produce
revenues adequate to provide the important service of street lights
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to those areas.  In consideration of these factors, the Council
viewed the situation from a community wide perspective and adopted
a decorative street light policy providing that areas requesting
such lights would remain in the full urban service area and would
privately pay the cost, bayond initial installation costs, of the
decorative lights. All of the considerations that entered into the
decorative street light policy are presented in the issue of
extension of LFUCG refuse collection to newly developing areas and
any request to withdraw service from existing areas.

Corporate Counsel

WW/sce\431.

cc: Jeff Wilson, Commissioner of Public Works
Mary Helen Casey, Director of Budgeting
Donna Cantrell, Commissioner of Finance
Baxanna McClure, Department of Public Works
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TO: Dr. David B. Stevens
Councilmember-at-Large

FROM: Department of Law

DATE: February 13, 1996

RE: User Fees '(George S. Wiedemann Letter)

(Log No. 7260)

This memorandum is in response to a letter to you concerning
water, sewer and landfill user fees. The writer indicated to you
that various user fees are not tax deductible at the state and
federal level because they are not classified or considered as
"taxes"™.

The ability of local governments, such as the LFUCG, to tax is
limited by the Kentucky Constitution and state statutes. Basical-
ly, taxing authority for local governments is limited to ad valoren
property taxes and occupational license fees or taxes.

These permitted taxes generate revenues for local governments
which become part of the government’s general fund which is
appropriated and expended by the authority of the legislative body,
such as the Urban County Council. As noted by the writer, these
general revenues are available for provision of basic services and
the cost of operating the government. A person who owns real
property and/or is employed within the county pays taxes to support
the General Fund. These taxes pay expenses such as street repaving
and traffic lights even if the person does not own or operate a
vehicle. The taxes further support public safety services such as
police and fire even though a payor may not have occasion to
directly use these types of general services.

State statutes provide for "user fee" charges by local
governments for certain specified services provided by the
government. These types of charges are distinguishable from
"taxes" in two basic ways: (1) the fee or charge is applied only
to those who use and benefit from the particular service; and (2)

200 East Main Street Lexington, Kentucky 40507 (606) 258-3500 Fax: (606) 258-3538




Dr. David B. Stevens
February 13, 1996
Page 2

the rates, charges or fees must be set so that the revenue

generated pays only for the service and does not generate general
revenues to the government.

The LFUCG’s landfill/solid waste and sewer fees go into
restricted "enterprise funds" which pay for the cost of solid waste
disposal and operation of the sanitary sewer system. The user fee
revenues are not part of the general fund and are not used for
general government purposes. Water service is provided in Fayette
County by Kentucky-American Water Company. The rates and fees for
water services are set by the company subject to regulation and
approval by the state Public Service Commission. :

The ability to deduct local "taxes" but not user fees for

services on state and federal tax returns is primarily a function

of state and federal tax policy which is not subject to the control
by the Urban County Government.

Please advise if you need further information on this subject.

éé%%zub audéé;’5¢'
ay Waddell

Corporate Counsel

WW/sce\499.

cc: Donna A. Cantrell, Commissioner of Finance
Council Office

22
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