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AGENDA
Budget, Finance & Economic Development Committee
October 27, 2015
1:00 P.M.

1. September 22, 2015 Committee Summary a-3)

2. September Financials General Fund (4 -16)
3. Monthly Budget Report Other Funds (17 - 34)
4. Contingency Fund (35 -53)
5. FY 15 Fund Balance (54 - 59)
6. Items Referred (60)

“The Budget, Finance and Economic Development Committee, to which shall be referred matters relating to
the Department of Finance and Administration and the Office of Economic Development respectively,
including but not limited to accounting; budgeting; purchasing; revenue; the urban county courts and
constitutional officers; fiscal operations of the government; revenues and expenditures of the government
and organization changes which affect the fiscal operations of the government (consideration limited to
operational aspects only). Additionally, this committee shall review the final audit report and management
letter of the accounting firm selected to conduct the annual financial audit of the Urban County Government
and shall report its findings concerning the same to the Mayor and council for appropriate action.”

Council Rules & Procedures, Section 2.102 (1) Effective January 1, 2015. Adopted by the Urban County
Council September 25, 2014.

2015 Meeting Schedule

January 27 June 23
February 24 August 25
March 17 September 22
April 28 October 27

May 26 December 1



Budget, Finance & Economic Development
September 22, 2015
Summary and Motions

Chair Stinnett called the meeting to order at 1:00 p.m. All Committee Members were in
attendance.

l. August 25, 2015 Committee Summary

A motion was made by Farmer to approve the August 25, 2015 Budget, Finance & Economic
Development Committee Summary, seconded by Bledsoe. The motion passed without dissent.

1. August Monthly Financials General Fund

Bill O'Mara, Commissioner of Finance, gave a presentation of the August Monthly Financials
General Fund. Rusty Cooke, Director of Revenue, also presented the top four funds.

Kay inquired why there has been a drop in abatement and lien collections. Cooke stated he
could return with this information.

F. Brown had a question about operating capital expenditure and O'Mara stated he will respond
with this information via email.

Moloney inquired if they anticipate a continued surplus in coming months. O'Mara stated he
was not prepared to project a 12 month trend from 2 month information and stated they
budged for more revenue to come in.

Lamb inquired if a fund balance discussion will be help at next month’s meeting, to which
Stinnett replied that it will, as soon as the numbers are available.

F. Brown inquired about the reported Fund Balance and O’Mara clarified the line items. F.
Brown further inquired about using the Fund Balance for the Snow Plan. Stinnett stated they
have previously received an answer from Melissa Leuker. F. Brown stated his desire to revisit
this issue, to consider changing the guidelines for this fund.

Stinnett inquired how much of the $31.4M is in each fund: street cleaning, street lights and
garbage. O’Mara stated there is only one fund, the Urban Services Fund, and this amount is
used to determine the amounts for each of those programs. O’Mara further noted they are
working on these determinations and will bring them to Council. Stinnett inquired from a legal
standpoint if they can use money from any of the three programs for the Fund Balance.
O’Mara stated he would defer to Law. Stinnett stated he would like this information to be



returned to Council. Stinnett noted he would like to discuss why they are taking $2M out of the
General Fund for streetlights, if this money could be used.

Mossotti noted the usage of these funds is hampered by tax rates. O’Mara affirmed and noted
previous conversation about changing those rates.

Kay stated his desire to see this list of the funds at the next meeting and law available to
answer these questions.

Moloney stated he believes the money can only be used for solid waste and that to use it for
snow removal would not be legal.

1. Monthly Budget Report Other Funds

v. Economic Contingency Fund
Tyler Scott, from Finance, gave a presentation of the Economic Contingency Fund.

Farmer stated they went through the largest economic downturn of our lifetimes and feels it is
time to discuss the amount and its usefulness. Scott stated it is a middle ground of the best
practices across the country. Farmer noted the majority is in bonds. O’'Mara stated the
likelihood of using these funds quickly is very slim and noted they can be sold at any time and
50% will yield conservative growth over time. Farmer further noted he feels they are
approaching a point where they can begin doing something different. O’Mara stated it difficult
to determine a standard to recommend to Council at this point. Farmer inquired if the
ordinance states what to do once the 10% goal is reached, to which O'Mara stated it does not.
Farmer stated he would like to see options for this brought back to Council. Stinnett informed
the reason they chose 10% was to match debt service. Stinnett affirmed they are close to this
goal.

F. Brown stated he believes the fund should be capped. He further noted the returns they
receive are not much and that it costs more to bond them. O'Mara stated this is correct. F.
Brown noted the City’s infrastructure needs and stated he would like to cap this fund and use
the remainder for infrastructure.

Kay inquired about the Projection lllustration numbers and how the Fund Balance is estimated.
O'Mara stated they looked at the average growth in the past few years, and used this
assumption to calculate. Noting the cost of delayed maintenance of the City’s infrastructure,
Kay stated he would like to see Council look at changing the basis of the Economic Contingency
Funds.

A motion was made by Kay to bring a proposal forward for alternative options for the Economic
Contingency Funds, seconded by Mossotti. The motion passed without dissent.




Hensley inquired if the high amount helps to get lower interest rates for borrowing and
bonding. O’Mara stated Lexington does get some marks because there is a standing ordinance
with calculations tied to it. Hensley inquired if there are benchmarks to aim for to get lower
interest rates. O’Mara stated he was not privy to all of that information but noted other factors
are also weighted into the decision. Hensley inquired if they could explore ideas to keep the
funds intact but also render them more appealing to investors, to which O’Mara replied
investors like the money to be hard to access.

Moloney inquired if there is a target percent that will allow them to receive a better rate for
bonding. O’Mara stated this is not something he can answer definitely. Moloney stated he
hopes they do not touch this money.

Bledsoe stated three areas of citizens’ concerns are paving, safe parks and public safety. She
noted that none of these things have a dedicated funding, and at some point they will need to
catch up to these needs.

V. Kentucky World Trade Center

Bledsoe introduced Sherri Mulkin and Ed Webb, Director of World Trade Center Kentucky, who
gave a presentation of the Kentucky World Trade Center.

F. Brown inquired if the only location is in Lexington KY. Webb stated there is a satellite office
in Louisville. F. Brown further inquired if Louisville contributes money or grants and Webb
replied that they give roughly $75,000 a year and provide office space.

Items Referred

A motion was made by F. Brown to remove Activity Based Costing/Financial Efficiency from
Committee, seconded by Mossotti. The motion passed without dissent.

A motion was made by Bledsoe to adjourn, seconded by Mossotti. The motion passed without
dissent.
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Fund 4002 Sanitary Sewers Operating Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

17

FUNDS 4002-4004:

Unrestricted Fund Balance 6.30.15$0 M

Capital Reserves

$46.9 M

Original Amended YTD Through Remaining Percent
Title Budget Budget 9/30/2015 Budget Collected/Used
Revenues:
Charges for Services 54,283,000 54,283,000 14,369,159 39,913,841 26.5%
Fines and Forteitures 5,000 5,000 1,290 3,710 25.8%
Property Sales 4,500 4,500 0.0%
Investment Income (non-op) 256,000 256,000 150,987 105,013 59.0%
Other Income 20,000 20,000 16,919 3,081 84.6%
Total Revenue 54,564,000 54,564,000 14,542,855 40,030,145 26.7%
Expenses:
Personnel 10,417,830 10,417,830 2,345,669 8,072,161 22.5%
Operating Expenses 23,938,820 24,114,067 6,014,925 18,099,142 24.9%
Capital 5,727,000 9,195,426 1,715,050 7,480,376 18.7%
Total Expenditures 40,083,650 43,727,323 10,075,644 33,651,680 23.0%
Net Difference 14,480,350 10,836,677 4,467,212

14,480,350 10,836,677



Fund 4003 Sanitary Sewers Construction Fund

Revenue & Expenditures Statement

Year to Date Through September 30, 2015

18

Original Amended YTD Through  Remaining Percent
Title Budget Budget 9/30/2015 Budget Collected/Used
Revenues:
Charges for Services 47,481 0.0%
Intergovernmental Revenue 5,606,286 0.0%
Other Financing Sources 63,901,520 63,901,520 63,901,520 0.0%
Total Revenue 63,901,520 63,901,520 5,653,767 63,901,520 8.8%
Expenses:
Operating Expenses 1,490,000 7,457,501 287,628 7,169,873 3.9%
Transfers 950 950 0.0%
Capital 43,730,400 105,304,129 6,980,834 98,323,295 6.6%
Total Expenditures 45,220,400 112,762,580 7,268,462 105,494,119 6.4%
Net Difference 18,681,120 -48,861,060 -1,614,695

18,681,120 -48,861,060
FUNDS 4002-4004:
Capital Reserves $46.9 M



Fund 4051 Water Quality Operating Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

19

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used
Revenues:
Charges for Services 13,758,800 13,758,800 3,383,718 10,375,082 24.6%
Fines and Forteitures 10,000 10,000 12,842 -2,842 128.4%
Investment Income (non-op) 25,000 25,000 33,325 -8,325 133.3%
Other Income 1,500 1,500 55 55 0.0%
Total Revenue 13,795,300 13,795,300 3,429,940 10,363,970 24.9%
Expenses:
Personnel 5,197,840 5,197,840 1,176,771 4,021,069 22.6%
Operating Expenses 3,437,400 4,084,681 488,895 3,595,786 12.0%
Capital 1,550,200 1,608,060 151,932 1,456,128 9.4%
Total Expenditures 10,185,440 10,890,581 1,817,597 9,072,984 16.7%
Net Difference 3,609,860 2,904,719 1,612,343
FY Available Fund Balance 0 0

3,609,860 2,904,719
Unrestricted Fund Balance
6.30.15 8.8 M



Fund 4052 Water Quality Construction Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used
Revenues:

Intergovernmental Revenue 342,046

Total Revenue 0 0 342,046 0 0.0%
Expenses:

Operating Expenses 4,052,000 9,348,070 359,609 8,988,461 3.8%
Capital 2,715,000 5,873,676 392,712 5,480,964 6.7%
Total Expenditures 6,767,000 15,221,746 752,320 14,469,426 4.9%
Net Difference -6,767,000  -15,221,746 -410,274

FY Available Fund Balance 8,700,000 8,700,000
1,933,000 -6,521,746

Unrestricted Fund Balance
6.30.15 8.8 M



Fund 4121 Landfill Operating Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used
Revenues:

Charges for Services 7,095,830 7,095,830 1,670,653 5,425177 23.5%
Investment Income (non-op) 0 0.0%
Other Income 687 687 0.0%
Total Revenue 7,095,830 7,095,830 1,671,340 5,425,864 23.6%
Expenses:

Personnel 836,460 836,460 189,373 647,087 22.6%
Operating Expenses 4,442,420 4,589,214 532,536 4,056,678 11.6%
Capital 2,529,660 2,548,038 127,225 2,420,813 5.0%
Total Expenditures 7,808,540 7,973,712 849,134 7,124,578 10.6%
Net Difference -712,710 -877,882 822,206

FY Available Fund Balance 16,000,000 16,000,000
15,287,290 15,122,118

Unrestricted Fund Balance

6.30.15 18.8




Fund 4122 Landfill Construction Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

22

Original Amended YTD Through Remaining Percent
Title Budget Budget 9/30/2015 Budget Collected/Used
Expenses:
Operating Expenses 12,566 12,566 0.0%
Total Expenditures 0 12,566 0 12,566 0.0%
Net Difference 0 12,566 0

0 12,566




Fund 1115 Urban Svc Operating Fund

Revenue & Expenditures Statement
Year to Date Through September 30, 2015

23

Original Amended YTD Through Remaining Percent
Title Budget Budget 9/30/2015 Budget Collected/Used
Revenues:
Licences and Permits 1,450,000 1,450,000 1,450,000 0.0%
Taxes 33,897,670 34,028,000 194,331 33,833,669 0.6%
Charges for Services 2,143,500 2,143,500 356,296 1,787,204 16.6%
Fines and Forteitures 800 800 354 446 44.3%
Intergovernmental Revenue 64,920 64,920 64,920 0.0%
Property Sales 68,320 68,320 0.0%
Investment Income (non-op) 260,000 260,000 134,013 125,987 51.5%
Other Income 100,000 100,000 8,518 91,482 8.5%
Total Revenue 37,916,890 38,047,220 761,832 37,422,028 2.0%
Expenses:
Personnel 14,245,230 14,235,692 3,144,433 11,091,259 22.1%
Operating Expenses 22,656,710 23,186,703 4,849,860 18,336,843 20.9%
Transfers Out -2,200,000 -2,200,000 -2,200,000 0.0%
Capital 5,918,480 10,243,315 1,894,807 8,348,508 18.5%
Total Expenditures 40,620,420 45,465,710 9,889,100 35,576,610 21.8%
Net Difference -2,703,530 7,418,490 -9,127,268
FY Available Fund Balance 33,380,200 33,380,200

30,676,670 25,961,710

FUND 1115:
Restricted for Urb Svc

$31.4M
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Lexington-Fayette Urban County Government
DEPARTMENT OF LAW
Jim Gray Janet M. Graham
Mayor Commissioner

TO: Kevin Stinnett, Chair
Budget and Finance Committee

FROM: Department of Law
DATE: October 5, 2015
RE: Use of Special Taxes or Fees to Supplement the Costs of Snow Removal or Paving

The Council Budget and Finance Committee has requested an opinion regarding the legality of
using Urban Service taxes or a special fee (i.e., a user fee) to supplement the cost of snow removal or
road repaving.

As further explained below, it would be difficult to expend these types of funds on either snow
removal or road paving in a manner that is legally defensible; therefore it is the opinion of the
Department of Law that such funds should not be used for these proposed purposes.

Attached is a March 20, 1997, memorandum from Commissioner of Law Mary Ann Delaney to
Council Member Robert Jefferson which provides a general detailed legal analysis of the various issues
that arise from this proposal. The supporting law provided in the attached memorandum remains the
same. A brief summary of the legal issues follows.

There are significant legal limitations placed upon the use of both special taxes and user fees.
First and foremost, neither source of funding can lawfully be spent for a purpose other than that for
which it was adopted. (see, e.g., Section 180 of the KY Const.; KRS 67A.150; KRS 68.100; KRS 91A.510,
et. seg.; and KRS 92.340). With respect to special taxes, there is both statutory authority and case law
making public officials personally liable for such misappropriations. (see, e.g., City of Newport v.
Mclane, 77 S.W.2d 27 (Ky. App. 1934)(holding city council members liable for the temporary transfer of
funds from a sinking fund to the general fund); KRS 68.110; KRS 92.340).

The 3 special urban services taxes were specifically adopted for street lighting, street cleaning,
and garbage and refuse collection (see Section 2.06 of the Urban County Charter, as amended). None of
these purposes are related to snow removal or street paving. Additionally, the Department of Law is
not aware of a user fee (e.g., sewer fee, water quality management fee, landfill user fee) that was
adopted for the purpose of removing snow or paving.

200 East Main Street *  Lexington, KY 40507 + (859) 258-3500 ¢ www.lexingtonky.gov
HORSE CAPITAL OF THE WORLD
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Kevin Stinnett
October 5, 2015
Page 2

There are additional limitations on the use of special taxes or user fees. Special taxes can only
be spent to benefit the properties which are located within the boundaries of the special taxing district
(see, e.g., KRS 67A.150; Section 2.01 and 2.02 of the Urban County Charter). Those citizens who pay a
user fee, or the properties located within a special taxing district, must receive or be entitled to receive
a benefit or service over and above that received by others (Id.; McQuillin Municipal Corp. Sec. 44.24;
C.J.S. Taxation Sec. 3; Barber v. Commissioner of Revenue, 674 SW.2d 18 (Ky. App. 1984). In other
words, neither a special tax nor a user fee is intended to confer a benefit to the general public.
Additionally, both a special tax and a user fee are supposed to provide for a uniformity of services within
the taxing district or among those paying the fee (KRS 67A.150; Section 2.01 and 2.02 of the Urban
County Charter; Barber).

Because of these limitations, it would be difficult to design and operate a defensible snow
removal or paving plan using these types of funding sources -- even if the Urban County Council adopted
a tax or fee for these specific purposes.’ Instead, snow removal and paving are treated and provided as
the types of services that benefit the general public (see, e.g., the listing of general services provided in
Article 2.05 of the Urban County Charter, which includes streets and highways).

Please contact me should you have any additional questions related to this matter.

David J. Barberie
Managing Attorney

o/ Paul Schoninger, Legislative Aide
Sally Hamilton, Chief Administrative Officer
William O'Mara, Commissioner of Finance
Janet M. Graham Commissioner of Law
Melissa Lueker, Director of Budgeting

00503549

" It should be noted that “flat” taxes or fees have been deemed unconstitutional in Kentucky (see Barber).
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Robert Jaefferson, Chajir . ;
Budget & Finance Cbmmﬂttee :

Mary Ann Delaney Acuinq CQmmissione: of LP"
March 20, 1997 i '
Urban Services pis@;ﬁéﬁi@ungs

is in response-to.yout March 3 memorandum askinq
relating to Urban WHervices stercts gunds.
were as follows: D . i

Can ad valorem . taxﬁs from the Full land
Partial Services Dnsﬁricts be used to payato:
the disposal of soiidl waste? If not, pléase -
give the basis of. thia ruling. oo

Does privatization: . fave any . impact mfde:f
number 1 on either ¢o; ,1ection or disposa1°

Can ad valorem taxss . gollectgd for .one '
service within the. Fbll or Partial Service ’
Districts be used for another service within
that fund? For exdiple, ad valorem taxes .
paid for strest lights be used fo: the refuse
collection? _ ‘
Can the moneys ia the fund balanca in qund :
;15 be used to rollyback the Landfill Use:
eée?
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various
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The answer to each of the fo:eqoxng .questions is 1& the. nagatzve
and the basis for this response : is set forch below. :

sagxsaouu . 5?' o i

RN l'

i

In 1969, the Kentucky c°nsultution was amended do add Sec;ioq

17ﬁA. which provides in peztinemh part as follow5° i

3
13

The General AssemBly may provide ;fa: '
reasonable dsze:eans in the ratea of:‘ad
valorem taxation witiin .different areas; of .
the same taxing dist¥icts on thdt class: of

26

- Seom mmas s mmmemas e o &

NP

Wd92:£8 E80c-6c-C0

o o emecem

————. -t

ot om e

- 0: wee

G N T




P

S ce e e

o —— -t

27

" property which includes the surface of. the

. land. Those differences shall relate
. . directly to differences between non-revgnue- - '
. producing governmenbal services ‘and banefits -
. ‘. giving land - urban character - which , are
:{+ & : . furnished in oné or several areas in contrast
o, to other areas of the taxing district. :

| L B:aped upan that provision, the Kentucky General Assé ly in-
‘ } 2 ‘enacted KRS 82.085, which provides in pertineat part as
Epllows: * - : '

1 R . . : . -
;4% 1) The legislative body ©f each city of the .
RN first, second, cthirxd, fourth, £ifch, 'and
e sixth class may provide by orzdinance, . fozr .
U IR reasonable differences in the rate of .ad
. valorem taxation within different areas of .
<l , . -the same taxing- district on that class of
L . property. which includes the surface of ' the
e land. Those differences shall relate
i PR directly- to differences between nonrevepue-~ |
e, ", . producing governmental services and benefits
Lo giving the land wurban character which 'are
- i | available in one or several areas of a taxing .
Sohh 1] diseriet in cénerast to other areas of ;the
) ¥ +..  same taxing district in which those services
nws 30 . and benefits are not available. :

e (2). These nonrevenue-producing ° governmental

“hedgti 7, services and  benefits shall - include, jbut

|-+ 7 : shall not be limited to, police, protection, -
- ° . fire protection, streets, street lighting,

‘& i-.'sidewalks, water . serxvice, ‘and  séwer

S facilicies,

ﬁf-s‘tatute gave cities the authority to vary p:opé:cy tak :ace's_
ding upon the public saervices that are available to the
_ p?:gy.in quastion. OAG 70-258. :

i., Bdsad upon the fact that urban county governments were by KRS
\.060(1) given the powers of  the highest class of city.within
1" .county prior to merger, the drafters of the ' Urban !County
Charter utilized the foregoing authorities to include provisions
in J-ﬁ.ﬂ;.f.cl\_e 2 providing for “service districts” whereby property
waar's woild “pay an ad valorem tax rate reasonably based upon the
gezvices provided.” Section 2.01. Initially, the “additional”
urban dervices provided by those services districts were sanitary
.s_e-her's.: street lighting,  street cleaning,  garbagé¢ and refuse
- cépllection, and such additional fire and police services as nmight
be:|' fequited. Section 2.06. However, - the Council was! given:
avthority to redefine, add or reduce the services and fusctions
. wighin ;the secvices districts pursuant to the procedures in the
Chacter. Section 2.08. The Charter further provided that the. .’
i AT 2 :

£8°'d . Wd92:£8 BBBC-62-20

o o S m—— ——

o e rreacmr . som s o -

ooe e smesmas tamrme v st

[ e

o b

o nte e o seam s v s




. 2% Gm o wmats o »

_ AJo:he:, KRS 67A.850, states in pertinent pért as follows: ;

Council was to levy an ad valorem tax on the P“’pe:i-?y wiq'min. gaéh

‘' a ragsonable :
estimate of tha cash revenues crequired” tp- covar the .
appropriations for the costs of providing the sez:;vices; as’ set .,

sarvices district and tha “rate shall be based up

Wo—-_—-‘__-,
.
.
- -~
[P —

forth in che annual budget. Section 8.06. !

i t - :

districts. The Court at page 476 upheld the services districts
d stated as follows: : . .

! We hold that Section 1722 of the Constitution
g expressly authorizes the General Assembly to
[ : provide for reasonable: differences in: the
! rate of ad valorem taxation within different: !
areas of the same taxing discrict on that
i class of propérty which.includes. the surface .
! of the land. Those differences shall relate-
; directly to differences between nonrevehue-
[ producing governmental gervices and beneifits - ;
t . giving land ' utban character which @ are ,
| furnished in one or several areas in contrast |
‘ N
i
i

to ocher areas of the taxing ‘district. : KRS —

82.085 expressly authorizes cities of ! the
second class to levy ad valorem taxes at a
different rate pursuant. to that section.of
the Constitution. Since urban county
government in Fayette County possesses:all
! statutory powers granted to second-class
! cities it has' authority to levy ad valbrem
f . taxes at different ratas depending upon
i governmental services rendered. :

o sammm e e

oo

i i

After the initial Holsclaw decision was " handed down on

jcembar 28, 1973, the Charter went into effect on Jandary 1,

1974. In the ensuing 1974 General Assembly, specific statutes |
wdre adopted relating to the establishment:of services districts -
by urban county governments.. One, KRS 67A.150, provides in.

péertinent part as follows:

Each sarvice ' district :shall constitute a
saeparate tax district within which the urban-
county government shall levy and collect
taxes in accordance with the 'kind, type,
: level and character of the services providaed
i by the urban -county government in each of
these districts. . L

e emen s

]
i
.
.
§
.
.
:

i 3

i Eollowing adoption of the Charter by the voters on November
1972, the Charter was tested 'in the courts inh the lcase of:
Stephens, Ky., 507 S.W.2d 462 (1974). : One provisidn .
under attack was the authorization: for jervices .

28
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The taxing powers must be exercised by: the

urban-county government . consistent with' the.
Kentucky Constitution, Section 172A. '

O 0o e S E Everrime et Svtars Saaa cme
.
oy

.

egtablishment of services districts which apply ‘any ‘time the :.

G
t4x increase to the property owner.”

]
.

E‘%‘t\auy,. KRS 67A.860 establishes notice and. hearing :procad{ires’fd: ;'

vernment intends to “extend urban servicas which may resuylt in a

! Later, in the 1970’s, a suit was filed challenging the °
agplication by the Urban County Government of differpntials in tax :

29

rates to personal property and severed mineral interests. The -

Court held in Jacobs v. LFUCG, 560 S.W.2d 10, 14 (1978); that the

tq’x ordinances of .the Uzban County Government, were .
uriconstitutional and void to the extent they applied different tax -
rdtes from one services district to-another on personal property -
and severed mineral interests based upon whether; the property :

received one or more of the urban services. In other words, -the

Court held that the variable rates authorizad by Constitution

Sectioh 172A and KRS 82.085 could only be applied fo' real
property. Once again, as it had in Holsclaw, the Couirt made clear
that the servicas districts ' authorized in the .Charter were
premised upon Constitution Section 172A. (The Court' did  not
address whether the provisions of KRS Chapter 67A. cited above
replaced KRS 82.085 as to urban county govegnments, ;but continued
'noiicite the latter.) ’ : "

! In 1978, KRS 67.650 was enacted to authorize the
eskablishment of services, districts by counties. ! S

o E The decisions in Holsclaw and Jacobs relating to sgrvices
digcriccs were upheld In Clty of Leulsville v. Fiscal .Court of
Jeffergson County, Ky., 623 s.ﬁ‘.id 219, 223 (1981). . .

'riI RATES BASED UPON COST OF PROVIDING SERVICES : '
H . 8 .

i As set forth above, Kentucky Constitution 172A and KRS, 82.08S
requize that the differentials in tax rates “relate directly” to
thé “difference” between furnishing services in orde oz several
arsas of the taxing district, in contrast to the remaining areas’
of| the taxing district ' in which the urban services are not
futnished. KRS 67A.150 and Charter Section 2.02 prpvide that in
the services districts thé govezhment shall levy and {colléct taxes
in: accordance with the kind, type, level and character of the.
gegv.l:es provided by the Merged Government in each of the services
igtricts. . P,

. : Section 8.03 of the Charter zeguires the Urban County

Government budget be divided into two parts. Part-I deaks with

thg General Services District and Part II deals with the Urban

Sexvices Districes. ° Each part, with respect to t¢he operating

furlds, is to show a reasornable estimate of the cash rse'venue# to be
i 4 . : :
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]
1
‘

ey toe

caived, classified by ;sourca and proposed expendituzes, by néh
fice, department, agency and activity. AS stated jabove, the tax
tes shall be based (pon a reasonable estimate of the cash’

TV ONn

oviding the services as set forth in the annual budgets. -
tions 8.03 and §.06. ) T

Based on the foregaing, the Law Department in Opinions date.&'
17, 1979 and Decemher 16, 1981 opined that the rate of ad

<

lated to the services provided and that all property owneris
ceiving the same services must be charged the same ad wvalorem

isville, supra, at 223 that:

i Although section 172A imposes  the safeguard .
that .any difference in tax rate.must reiate
directly to the difference in service, it is
conceded that theé exact - cost of:' a .
govetnmental service is difficult to compute

and equally difficult to challenge. :

%
i

. XES LEVIED FOR ONE PURPOSE CANNOT BE USED .FOR ANOTHER PUREOSE
—#—‘__ e . r

Spction 180 of the Kentucky Constitutian states:as: £olfiows: o

Every act enacted by the General Assembly,
and every ordinance and resolution passed by -
any county, city, town or municipal board or
local legislative body, levying & tax, shall
specify distinctly the purpose for which said
tax -is levied, and no tax levied :and

collected for one purpose shall ever: be .

devoted to  another purpase. (Emphdsis - f
a e ', . . - .0 1] .

1

}

All taxes and license fees levied or imposed '
by cities of the second te sixth class shall :
be levied or . imposed by ordinanca. ‘The
purpose for which each .tax is levied: oz
license fee imposed shall be specified in :the
otdinance, and:the revenue therefrom shalli be
expended for nd other purpose than that ;for
wﬁcﬁ the tax was IevIe'E or the license !Eee

. In the same vein, KRS 68.100(1) provides in perginent part as
follows: ) .o . : :

t " e com cmamme shome b

%0°d WG215h B2PC-62-28

venues required to cover the appropriations for the. costs of .

lorem taxation in the services districts must :be reasonably

x rate. The high court of Kentucky acknowledged in City of;. :

. ) 'Aiong the same lines, KRS 92.330 states ip pecrtinent part as -
. folllows: . .

coomme o
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, ! . .
All county taxes shall be levied by order or:
resolution of-the fiscal court. The purpoese
for. which each tax is levied shalli  be
specified in the order or resolution, ang the
zevenue therefrom shall be axpended ok no

. oOther purpose :than that for :mcﬁ the tax was
levied. (EES!S aﬁg.) ;

A#ﬁ) relating to county.taxes, KRS 68.110(2) providles in part as
OWS ¢ : . . .

The -£iscal court shall not expend, or- pezmit v
' or authorize to be expended, . any ccunty
gevenue raised by taxes levied .for one’ (1)
purpose, for "any other purpoese than [khat
specified in e order Or _resolution leviyin

the tax. (@, asls added.) :

Finally, Charter Section 8.04 spacifies as follows relating:
tq Urban County Government revenues: . : . :
In no case shall the Council authorize!:he

transfer of funds from one services district
appropriation to another as specifiad| in ..

Pazts I and II of the annual operating .

budget. !

td Charter Section 8.04, the high court of Kentucky has determined
that Constitution Section 180 and the foregoing statutes jprewvent”
t% diversion of funds collacted for one purpose © a different -
purpose. . i

In City of Ashland v. Board of Education of Cié of Ashland,
28§ Ky, 3'9‘111'5", S.W.2d 728 (1941), cthe Court -rr"'ala owed ‘Che | aL‘?‘b_ar ~of

Education of Ashland to yse the excess amount crea;%d by:-a school

bohd to pay interest and principal on those bonds. The Court

cagefully noted at page 729, howaver, “.. as a general propesition; .

a giversion to an entirdly different and distinct purpose would
engounter the force-of § 180 of the Constitution.” !

‘ The Court in Lawrence County v. Lawrence Ffiscal Court, 130

Ry: 587, 113 S.W. 624, 825 (1908) explained .Section ?IEU with -this

ex%mple: ) | e T

What section 180 means is revenue raised ifor Co
road purposes, for example,.cannot be applEcd ot
to educational. purposes; and. that a [tax

levied to build a courthouse cannot bae used

to repair a bridge... . !

1
H

In City of Frankfort v. Fuss, 235 Ky. 143, 29 S.W.2d 603, -606
(1930), a case dealing with the lagality of indebtddness of the"
-6 : .

3
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thy. the Court stated: ) L

The ordinance levying taxes must distingtly
specify the purpose for which it is levied,
and the money may .not be applied to any
other, leaving unpaid the purpose : so
specified. ‘

In Unemployment Compensation Commission v. Savage, 283 Kﬁ;
3Q1, 140 §.E.za 10673 i¥§%Ui, the Court disallowed jan attempt b

the Commonwealth to transfer unemployment funds ofi the state tf
the federal fund that served the same purpese. The Court also

M
)
L}
L}
3

eld that a tax levied by a city for school purpbsas could not

used to maintain a public libra:%. The Savage Court stated at
e 1076 *“{ijt may Dbe ALV

P

£pose tlogelg

ied, namely, education.” However, the Court wention to say:
We consider it no valid answer to this
position to say that the transfer of |the
fund, if effected, would be for the same
general purpose and effect as that for which
it was levied, namely, the payment ! of
unamployment compensation benefits. i A
pointed out above, the attempt to c:ansfeq by
the Legislature of a tax levied by a city /for :
school purposes to a fund to maintain a .
public library was for an ' educaticnal . :
purpose, closely akin to and allied with ithe . :
purpose for which the tax was ralsed, '
navertheless it was held that such an attempt .
to transfer was a violation of section 180 of |
the Constitution. : : ;

. e
.

smas e

. : ' .ot
The courts, indeed all authorities, seemingly g
without an exception, agree that .when a ktax :
is levied whether by a fiscal court, city ! '
couyncil, or a board of commissioners off a :
city, or <trustees of a town, or other .
legislative body, by a resolution, ordinange, : .
or other legislative- procedure,  specifying . .
distinctly the purpose for which it is

: L
In City of Newport v. MclLane, 256 Ky. 803, 77 §.W.2d.27, 3% -
(1934), the Court stated as follows: ! : i

after the tax shall have been collected, dees '

not thereafter have any legislative authority ,

over it for the purpose of diverting it ;so :

long as the purpose for which it was ;e '
7 . : v :

I [

. - e

ea°d WdE62:£0 BBEC-6C-28

that the "puzpose |to which ‘the -
. Legislature attempted to divert the fund was a

* akiin to and allied with the general purpose for whigh the itax was, -
le

R
lavied, the legislative body making the layy, : .

dilscussed Board of Education of Covington v. Board of T teas of .
Public Library, 113 Ky. 234, 68 S.W. 1% {1902), a caSe in JEIEE‘ié'

.
)
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* collected exists. A fortiori those : ' .
administrative’ officials into whose custedy = . |
and control the law entrusts.the same Wwith -
the authority :to invest, presarve, or pay it
out, are without authority to divert it.

. Theré is no manner in which or.any purpose .
for which a tax levied and collected fdr a "
distinctly specified purpose may thereafter
be diverted soi long as the purpose exists: for
which it wa3 levied, without violating
section 180 of. the Constitution. The levying
it for a dispinetly specified governmehtai
purpcse is, ex, necessitatas, an appropriation
for a protected use, and a tax levy; so
appropriated :is beyond the power : of .
officials, in their discretion, to divert it.

. 3 .

Subsequently, in Daily v. Smith’s Adm’x., 297; Ky. 689, 180
.2d° 861 (1944), the' éou:e examined the situation where &
takpayer suaed the City of Owensboro to rdcover mdneys diverted - .
£ a fund dedicated to acquiring and operating an- electri¢ °
nt,. in arder to pay past due bills of tle city, during’'a time- :
ofl financial crisis. THe Court held that neither the good faith
of| the city councilmemberis nor the hard times jus:it.(.ed the acb,io?
taken and stated at page 863 as follows: ' : : !

S TR

But neither the exigencies of the situation : . [ "
nor the good faith of the officials can make e
proper and legal that which is improper iand -

illegal. . : :

legislative body were “trustees” of an “express trusk” to use 'the,

The Court at 864 went on to note that the members; of the citz%
tu‘§ds only for the purposes for which they had been paid. i

- In Th%?sot’x v. Bracken County, Ky., 294 S.W.2d 943 (1956),:
- the Court addressed a situatlion where four citizens and taxpayers

brought an action against the county, the individuals comprising N
the fiscal court, and the county treasurer to prevent use .of

proceeds from a special tax levy For improving and; conatructing *
rodds and bridges, for the purpose of “repairing and maIncal?r%n c
rodds and B'r‘iag!e"s. The Court ruled in favor ol"'it! he kaxpayers and

isguad @ p nt “injunction against the defendants, saying at :
page 946 as follows: : ' : o :

The fiscal court has no discretion :in
determining whdther special tax levy funds
may be spent for any purpose .other than a
specified statutory purpese. The:statute;is
a3 mandate insofar as the purpese for which - )
the money must Be used is concerned. R SRR
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torney that . for the City of Hickman to levy a :iavx to éreate 'a
nking fund to retire refunding bands and then dikert the mondy
the city’s general fund would be a violation of KRS 92.330.!

In QMG 74-368, the :Attorney General advised the Hickman 014

ysville must reduce its tax rate when the purposei for which tHe
special tax was levied no longer exists and that to levy such-ja

Qe

-330. In OAG 82-466,, the Attorhey General advispd the:Flemi
unty Attorney that taxes levied for the county rbpad fund coul

uld‘be in violation of!Constitution Section 180 a [

KRS 68.100.
‘Conclusion -

T

Uzban County Charter and;Kentucky case law prohibit the usd of ta
venue collected for bne - purpose from being expended! for ‘|
different purpose. Since Ordinance No.: 182-96, as well)as aill

{ The Kentucky Ccmstii:ution, the Kentucky Revised s:atuéas;--::tiE

" ‘pgior ad valoram tax levying ordinances of the werged governmenti

ldvied an ad valorem tax for “refuse collection”, ian ad ivalore

tdx for “street - lights”, and an ‘ad valorem tay for |“streek'
. ‘cleaning”,

.

,£§1: any other purpose.
!
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_.ary n Delaney } ]
" Acting CQu\miss:j.one f Law
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Pam Miller, Mayor o :
.Donna Caritrell, Commissioner of Finance
Mary Heleri Casey, Director of Budgeting
Office of :Urban County Council
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kewise, the Attorney General said in OAG '77-37 thiat thelCity df

t be diverted to other expenses of the coun:y'.‘L. becauSe thalt" -
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