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“The Budget, Finance and Economic Development Committee, to which shall be referred matters relating to 
the Department of  Finance and Administration and the Office of Economic Development respectively, 
including but not limited to accounting; budgeting; purchasing; revenue; the urban county courts and 
constitutional officers; fiscal operations of the government; revenues and expenditures of the government 
and organization changes which affect the fiscal operations of the government (consideration limited to 
operational aspects only). Additionally, this committee shall review the final audit report and management 
letter of the accounting firm selected to conduct the annual financial audit of the Urban County Government 
and shall report its findings concerning the same to the Mayor and council for appropriate action.”  
 

Council Rules & Procedures, Section 2.102 (1) Effective January 1, 2015. Adopted by the Urban County 
Council September 25, 2014. 
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March 17   September 22 
April 28   October 27 
May 26   December 1 
 



 
Budget, Finance & Economic Development  

September 22, 2015 
Summary and Motions 

 
 
Chair Stinnett called the meeting to order at 1:00 p.m.  All Committee Members were in 
attendance. 
 

I. August 25, 2015  Committee Summary  
 
A motion was made by Farmer to approve the August 25, 2015 Budget, Finance & Economic 
Development Committee Summary, seconded by Bledsoe.  The motion passed without dissent. 
 

II. August Monthly Financials General Fund 
 

Bill O'Mara, Commissioner of Finance, gave a presentation of the August Monthly Financials 
General Fund.  Rusty Cooke, Director of Revenue, also presented the top four funds.   
 
Kay inquired why there has been a drop in abatement and lien collections.  Cooke stated he 
could return with this information.  
 
F. Brown had a question about operating capital expenditure and O'Mara stated he will respond 
with this information via email.  
 
Moloney inquired if they anticipate a continued surplus in coming months. O'Mara stated he 
was not prepared to project a 12 month trend from 2 month information and stated they 
budged for more revenue to come in.  
 
Lamb inquired if a fund balance discussion will be help at next month’s meeting, to which 
Stinnett replied that it will, as soon as the numbers are available.  
 
F. Brown inquired about the reported Fund Balance and O’Mara clarified the line items.  F. 
Brown further inquired about using the Fund Balance for the Snow Plan.  Stinnett stated they 
have previously received an answer from Melissa Leuker.  F. Brown stated his desire to revisit 
this issue, to consider changing the guidelines for this fund. 
 
Stinnett inquired how much of the $31.4M is in each fund: street cleaning, street lights and 
garbage.  O’Mara stated there is only one fund, the Urban Services Fund, and this amount is 
used to determine the amounts for each of those programs.  O’Mara further noted they are 
working on these determinations and will bring them to Council.  Stinnett inquired from a legal 
standpoint if they can use money from any of the three programs for the Fund Balance.  
O’Mara stated he would defer to Law.  Stinnett stated he would like this information to be 
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returned to Council.  Stinnett noted he would like to discuss why they are taking $2M out of the 
General Fund for streetlights, if this money could be used.   
 
Mossotti noted the usage of these funds is hampered by tax rates.  O’Mara affirmed and noted 
previous conversation about changing those rates.  
 
Kay stated his desire to see this list of the funds at the next meeting and law available to 
answer these questions.   
 
Moloney stated he believes the money can only be used for solid waste and that to use it for 
snow removal would not be legal.   

III. Monthly Budget Report Other Funds 
 
 

IV. Economic Contingency Fund  
 
Tyler Scott, from Finance, gave a presentation of the Economic Contingency Fund.  
 
Farmer stated they went through the largest economic downturn of our lifetimes and feels it is 
time to discuss the amount and its usefulness. Scott stated it is a middle ground of the best 
practices across the country. Farmer noted the majority is in bonds. O’Mara stated the 
likelihood of using these funds quickly is very slim and noted they can be sold at any time and 
50% will yield conservative growth over time.  Farmer further noted he feels they are 
approaching a point where they can begin doing something different. O’Mara stated it difficult 
to determine a standard to recommend to Council at this point.  Farmer inquired if the 
ordinance states what to do once the 10% goal is reached, to which O'Mara stated it does not. 
Farmer stated he would like to see options for this brought back to Council.  Stinnett informed 
the reason they chose 10% was to match debt service.  Stinnett affirmed they are close to this 
goal.   
 
F. Brown stated he believes the fund should be capped.  He further noted the returns they 
receive are not much and that it costs more to bond them. O'Mara stated this is correct.  F. 
Brown noted the City’s infrastructure needs and stated he would like to cap this fund and use 
the remainder for infrastructure.  
 
Kay inquired about the Projection Illustration numbers and how the Fund Balance is estimated. 
O'Mara stated they looked at the average growth in the past few years, and used this 
assumption to calculate.  Noting the cost of delayed maintenance of the City’s infrastructure, 
Kay stated he would like to see Council look at changing the basis of the Economic Contingency 
Funds.  
 
A motion was made by Kay to bring a proposal forward for alternative options for the Economic 
Contingency Funds, seconded by Mossotti.  The motion passed without dissent. 
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Hensley inquired if the high amount helps to get lower interest rates for borrowing and 
bonding. O’Mara stated Lexington does get some marks because there is a standing ordinance 
with calculations tied to it.  Hensley inquired if there are benchmarks to aim for to get lower 
interest rates.  O’Mara stated he was not privy to all of that information but noted other factors 
are also weighted into the decision.  Hensley inquired if they could explore ideas to keep the 
funds intact but also render them more appealing to investors, to which O’Mara replied 
investors like the money to be hard to access.  
 
Moloney inquired if there is a target percent that will allow them to receive a better rate for 
bonding.  O’Mara stated this is not something he can answer definitely.  Moloney stated he 
hopes they do not touch this money.  
 
Bledsoe stated three areas of citizens’ concerns are paving, safe parks and public safety.  She  
noted that none of these things have a dedicated funding, and at some point they will need to 
catch up to these needs.   
 

V. Kentucky World Trade Center 
 
Bledsoe introduced Sherri Mulkin and Ed Webb, Director of World Trade Center Kentucky, who 
gave a presentation of the Kentucky World Trade Center.  
 
F. Brown inquired if the only location is in Lexington KY.  Webb stated there is a satellite office 
in Louisville.  F. Brown further inquired if Louisville contributes money or grants and Webb 
replied that they give roughly $75,000 a year and provide office space.   
 
Items Referred 
 
A motion was made by F. Brown to remove Activity Based Costing/Financial Efficiency from 
Committee, seconded by Mossotti.  The motion passed without dissent. 
 
A motion was made by Bledsoe to adjourn, seconded by Mossotti.  The motion passed without 
dissent. 
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Fund 4002 Sanitary Sewers Operating Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used

Revenues:
Charges for Services 54,283,000 54,283,000 14,369,159 39,913,841 26.5%
Fines and Forteitures 5,000 5,000 1,290 3,710 25.8%
Property Sales 4,500 4,500 0.0%
Investment Income (non-op) 256,000 256,000 150,987 105,013 59.0%
Other Income 20,000 20,000 16,919 3,081 84.6%
Total Revenue 54,564,000 54,564,000 14,542,855 40,030,145 26.7%

Expenses:
Personnel 10,417,830 10,417,830 2,345,669 8,072,161 22.5%
Operating Expenses 23,938,820 24,114,067 6,014,925 18,099,142 24.9%
Capital 5,727,000 9,195,426 1,715,050 7,480,376 18.7%
Total Expenditures 40,083,650 43,727,323 10,075,644 33,651,680 23.0%

Net Difference 14,480,350 10,836,677 4,467,212
14,480,350 10,836,677

FUNDS 4002-4004:
Unrestricted Fund Balance 6.30.15$0 M

Capital Reserves $46.9 M
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Fund 4003 Sanitary Sewers Construction Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used

Revenues:
Charges for Services 47,481 0.0%
Intergovernmental Revenue 5,606,286 0.0%
Other Financing Sources 63,901,520 63,901,520 63,901,520 0.0%
Total Revenue 63,901,520 63,901,520 5,653,767 63,901,520 8.8%

Expenses:
Operating Expenses 1,490,000 7,457,501 287,628 7,169,873 3.9%
Transfers 950 950 0.0%
Capital 43,730,400 105,304,129 6,980,834 98,323,295 6.6%
Total Expenditures 45,220,400 112,762,580 7,268,462 105,494,119 6.4%

Net Difference 18,681,120 -48,861,060 -1,614,695
18,681,120 -48,861,060

FUNDS 4002-4004:
Capital Reserves $46.9 M
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Fund 4051 Water Quality Operating Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used

Revenues:
Charges for Services 13,758,800 13,758,800 3,383,718 10,375,082 24.6%
Fines and Forteitures 10,000 10,000 12,842 -2,842 128.4%
Investment Income (non-op) 25,000 25,000 33,325 -8,325 133.3%
Other Income 1,500 1,500 55 55 0.0%
Total Revenue 13,795,300 13,795,300 3,429,940 10,363,970 24.9%

Expenses:
Personnel 5,197,840 5,197,840 1,176,771 4,021,069 22.6%
Operating Expenses 3,437,400 4,084,681 488,895 3,595,786 12.0%
Capital 1,550,200 1,608,060 151,932 1,456,128 9.4%
Total Expenditures 10,185,440 10,890,581 1,817,597 9,072,984 16.7%

Net Difference 3,609,860 2,904,719 1,612,343
FY Available Fund Balance 0 0

3,609,860 2,904,719
Unrestricted Fund Balance 

6.30.15 8.8 M
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Fund 4052 Water Quality Construction Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used

Revenues:
Intergovernmental Revenue 342,046
Total Revenue 0 0 342,046 0 0.0%

Expenses:
Operating Expenses 4,052,000 9,348,070 359,609 8,988,461 3.8%
Capital 2,715,000 5,873,676 392,712 5,480,964 6.7%
Total Expenditures 6,767,000 15,221,746 752,320 14,469,426 4.9%

Net Difference -6,767,000 -15,221,746 -410,274
FY Available Fund Balance 8,700,000 8,700,000

1,933,000 -6,521,746
Unrestricted Fund Balance 

6.30.15 8.8 M
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Fund 4121 Landfill Operating Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used

Revenues:
Charges for Services 7,095,830 7,095,830 1,670,653 5,425,177 23.5%
Investment Income (non-op) 0 0.0%
Other Income 687 687 0.0%
Total Revenue 7,095,830 7,095,830 1,671,340 5,425,864 23.6%

Expenses:
Personnel 836,460 836,460 189,373 647,087 22.6%
Operating Expenses 4,442,420 4,589,214 532,536 4,056,678 11.6%
Capital 2,529,660 2,548,038 127,225 2,420,813 5.0%
Total Expenditures 7,808,540 7,973,712 849,134 7,124,578 10.6%

Net Difference -712,710 -877,882 822,206
FY Available Fund Balance 16,000,000 16,000,000

15,287,290 15,122,118
Unrestricted Fund Balance 

6.30.15 18.8
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Fund 4122 Landfill Construction Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used

Expenses:
Operating Expenses 12,566 12,566 0.0%
Total Expenditures 0 12,566 0 12,566 0.0%

Net Difference 0 12,566 0
0 12,566
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Fund 1115 Urban Svc Operating Fund
Revenue & Expenditures Statement
Year to Date Through September 30, 2015

Original Amended YTD Through Remaining Percent

Title Budget Budget 9/30/2015 Budget Collected/Used

Revenues:
Licences and Permits 1,450,000 1,450,000 1,450,000 0.0%
Taxes 33,897,670 34,028,000 194,331 33,833,669 0.6%
Charges for Services 2,143,500 2,143,500 356,296 1,787,204 16.6%
Fines and Forteitures 800 800 354 446 44.3%
Intergovernmental Revenue 64,920 64,920 64,920 0.0%
Property Sales 68,320 68,320 0.0%
Investment Income (non-op) 260,000 260,000 134,013 125,987 51.5%
Other Income 100,000 100,000 8,518 91,482 8.5%
Total Revenue 37,916,890 38,047,220 761,832 37,422,028 2.0%

Expenses:
Personnel 14,245,230 14,235,692 3,144,433 11,091,259 22.1%
Operating Expenses 22,656,710 23,186,703 4,849,860 18,336,843 20.9%
Transfers Out -2,200,000 -2,200,000 -2,200,000 0.0%
Capital 5,918,480 10,243,315 1,894,807 8,348,508 18.5%
Total Expenditures 40,620,420 45,465,710 9,889,100 35,576,610 21.8%

Net Difference -2,703,530 -7,418,490 -9,127,268
FY Available Fund Balance 33,380,200 33,380,200

30,676,670 25,961,710

FUND 1115:
Restricted for Urb Svc $31.4M
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Lexington-Fayette Urban County^ Government
DEPARTMENT OF LAW

Jim Gray Janet M. Graham
Mayor Commissioner

TO: Kevin Stinnett, Chair

Budget and Finance Committee

FROM: Department of Law

DATE: Octobers, 2015

RE: Use of Special Taxes or Fees to Supplement the Costs of Snow Removal or Paving

The Council Budget and Finance Committee has requested an opinion regarding the legality of
using Urban Service taxes or a special fee (i.e., a user fee) to supplement the cost of snow removal or
road repaving.

As further explained below, it would be difficult to expend these types of funds on either snow
removal or road paving in a manner that is legally defensible; therefore it is the opinion of the
Department of Law that such funds should not be used for these proposed purposes.

Attached is a March 20, 1997, memorandum from Commissioner of Law Mary Ann Delaney to
Council Member Robert Jefferson which provides a general detailed legal analysis of the various issues
that arise from this proposal. The supporting law provided in the attached memorandum remains the
same. A brief summary of the legal issues follows.

There are significant legal limitations placed upon the use of both special taxes and user fees.
First and foremost, neither source of funding can lawfully be spent for a purpose other than that for
which it was adopted, (see^ e^g^ Section 180 of the KY Const.; KRS 67A.150; KRS 68.100; KRS 91A.510,
et. sea.: and KRS 92.340). With respect to special taxes, there is both statutory authority and case law
making public officials personally liable for such misappropriations, (see, e.g.. Citv of Newport v.
McLane. 77 S.W.2d 27 (Ky. App. 1934)(holding city council members liable for the temporary transfer of
funds from a sinking fund to the general fund); KRS 68.110; KRS 92.340).

The 3 special urban services taxes were specifically adopted for street lighting, street cleaning,
and garbage and refuse collection (see Section 2.06 of the Urban County Charter, as amended). None of
these purposes are related to snow removal or street paving. Additionally, the Department of Law is
not aware of a user fee (e.g., sewer fee, water quality management fee, landfill user fee) that was
adopted for the purpose of removing snow or paving.

200 East MainStreet • Lexington, KY 40507 • (859) 258-3500 • wwvv.lexingtonky.gov
HORSE CAPITAL OF THE WORLD
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Kevin Stinnett

Octobers, 2015

Page 2

There are additional limitations on the use of special taxes or user fees. Special taxes can only
be spent to benefit the properties which are located within the boundaries of the special taxing district
(see, e.g.. KRS 67A.150; Section 2.01 and 2.02 of the Urban County Charter). Those citizens who pay a
user fee, or the properties located within a special taxing district, must receive or be entitled to receive
a benefit or service over and above that received by others (Id; McQuillln Municipal Corp. Sec. 44.24;
C.J.S. Taxation Sec. 3; Barber v. Commissioner of Revenue. 674 S.W.2d 18 (Ky. App. 1984). In other
words, neither a special tax nor a user fee is intended to confer a benefit to the general public.
Additionally, both a special tax and a user fee are supposed to provide for a uniformity of services within
the taxing district or among those paying the fee (KRS 67A.150; Section 2.01 and 2.02 of the Urban
County Charter; Barber).

Because of these limitations, it would be difficult to design and operate a defensible snow
removal or paving plan using these types of funding sources - even if the Urban County Council adopted
a tax or fee for these specific purposes.^ Instead, snow removal and paving are treated and provided as
the types of services that benefit the general public (see, e.g.. the listing of general services provided in
Article 2.05 of the Urban County Charter, which includes streets and highways).

Please contact me should you have any additional questions related to this matter.

David J. Barberie

Managing Attorney

cc: Paul Schoninger, Legislative Aide
Sally Hamilton, Chief Administrative Officer
William O'Mara, Commissioner of Finance

Janet M. Graham Commissioner of Law

Melissa Lueker, Director of Budgeting

00S03S49

^It should be noted that "flat" taxes orfees have been deemed unconstitutional in Kentucky (see Barber).
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Ijexington
layette
llrbait
County
Govemment
mARTMOrrOF LAW
TO: Robert Jefferson, Chsiiiv' .

Budget 5 Finance CbnodaLtbee j
: ' 1.' • i

Mary Ann Delaney., •ftct^jing: Commissioner of Ljaw
March 20, 1997 .» • ' |
Urban Services Dist^bt.^sds ] j.

FROM:
i

0M£:
(

RG:

' , • 1

This is in response to yotrf .Me,rch 3 menwranduih as.kinig
questions relating to Urban* Services Districts ijunds;
quiestions were as follows: ' •<- i

1. Can ad valorem -.taxi's* from the Full jand
Partial Services Distiie.idtia-be used to pay;for

. I the disposal of solif. wapte? Jf not, please
give the basis of .tfii^ ruling•

t

2.

3.

4.

Does privatization; .{teve •any . impact uiper
number 1 on either co^llection or disposal?!

Can ad valorem .;ta*as. • ^ollectGid for jone
service within the. full, or Partial Service
Districts be used fot! another service within
that fund? For exd^le, ad valorem t43tes
paid for street light^ be used ;for the refuse
collection? | .

Can the moneys ih fund balance in fund
115 be used to roll iltbaclc the Landfill User
Fee? . :i •• ' ' i ' !

various
Those

The answer to each of the forefbin^ questions is iri the. njagative ;
and the basis for this response A.s* set forth* below. ! ! •

BACKGROUND • . j j
In 1969, the Kentucky Constitution w4s amended lio add Section '

17^A, which provides in pertiiieijjt p.^ct as ^follows: | j;* . • !
» ' •.•'?* , 1,1 * :

The General Assemil(ly may provide jfor ;•
reasonable differences in the rate of >ad i.
valorem taxation wil^h . different areas | of
the same taxing dist^ricts on that class! of 1

20'd Wd32;S0 ^02-62-20
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. r.
t 5. I

property which includes the surface of- the
land. Those differences shall relate
directly to differences between non-revejnue-
producing governmental services and benefits
giving land • urban character - which , are
furnished in one or several areas in contrast
to other areas of the taxing district.

v.-,

in J
dsyCqn

up]

CO

be

&

Ba&dd upon that provision, the Kentucky General Aasdmbly in-
:enacted KRS 82.OSS, which provides in pertinent part as

!f4\lXows,: ' : •
*1 * • : ' •

^1)' The legislative body of each city of ' the
first, second^ third, fourth, fifth, ' and
sixth class may provide by ordinance, ! for .
reasonable differences in the .'rate of . ad

; valorem taxation within different areas of . .
, . - the same taxing district. on that clasd of .

property, which includes the surface of •the
land. Those differences shall relate
directly to differences between nonrevehue- i '

. ' producing governmental services and benefits
giving the land urban character which [are
available in one or suvera.1 areas of a taxing i

. district in contrast to other a!rea$ of j the
same taxing district in which those services

! and benefits are not -available.

(k)'. These nonrevenue-producing - governmental
services and benefits shall • include, jbut
shall not be limited to, police, protection, •
fire protection, streets, street lighting,

i'• -sidewalks, water . service, 'and sewer
facilities.

This-.statute gave cities the authority to vary property tax rates
deeding upon the public services that are available to the
pr^rty in question. OAG 70-258.

; Bdsed upon .the fact that urban county governments were .by KRS
a7<^^,(|)60 ri) given the powers of- the highest class of city! within
th^"'[[.county prior to merger, the drafters ' of the Urban [County

^^^4 *^tilized the foregoing authorities to include provisionsyl^ticle 2 providing for **service districts" whe;reby property
lOira would **pay an ad valorem tax rate reasonably based upon the
rVicds provided." Section 2.01. Initially, the ^additional"

Services provided by those services districts were s^itary
tijet's,: street lighting, .street cleaning, garbage and [refuse
-Jjlect^on, and such additional fire .and police services as might
-^•^uited. Section 2.08. However, - the Council was! given-
^r^oTlty to redefine, add or reduce the services and functions
pin ithe services districts pursuant to the procedures ;in the

Chs cter Section 2.06. The Charter further provided ch'at the
2
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Council was to levy an ad valorem tax on the propacty within .eafSh ; j
services district and the ^rate shall be based upon- a reasohable < 1
estimate of the cash revenues required" tp covjoir ' the- . i
appropriations for the costs of providing the services! as' spt . |
forth in the annual budget.' Section 8.06. I . i

s • : • "If

7
Following, adoption of the Charter by the voters on Kovendber

1972, the Charter was tested 'in the courts in the [ease df
Holsclaw V. Stephens. Ky., 'S07 S.W.2d 462 (1974). : One pfOvlsidn'
specifiealiy under attack was the authorization;- for Services . ; j
dl-striiCts. The Court at page 476 upheld the services districts | i
a.^d stated as follows: ; ' i ! j

; We nold'that Section 172A of the Constitution . | I
i expressly authorizes the General Assembly to ! - ; |
i provide for reasonable.- differences in ; the • j

' I rate of ad valorem taxation within diff^ent - ! ' - !
areas of the same taxing district on (that = j i

I . class of property which. includes the suriface •
' of the land. Those differences shall relate - * I '•

directly to differences between nonreveinue* • I |
• 1 producing governmental sotvices and beneif.its - i .. ' ! I

I . giving land ' urban character . which ! are. , . = ! |
j furnished in one or several areas in contrast . !
I to other areas of the taxing district. : KRS ; j
I 82.085 expressly- authorizes cities of : the >
I - second class to levy ad valorem taxes a ;

. 1 different rate pursuant, to that section • of j
the Constitution. Since urbin county '
government in Fayette County possesses •. all
statutory powers granted to second^cjlass
cities it has* authority, to levy ad valorem
taxes at different rates depending 'upon j
governmental services rendered.

After the initial Holsclaw decision was handed down on. |
Odoember 28, 1973, the Charter went into effect ion Janjiary 1, j
1974. Zn the ensuing 1974 General Assembly, specific statutes .
were adopted relating to the establishment; of servlbes districts •
Id3[ urban county governments• •• KRS "67A.1S0|( prov^ides in.
pertinent part as follows:

j Each service -district :shall institute a .! . |
separate tax district within which the urban"

i county government shall levy and col|Lecc . • j
taxes in accordance with the ikind, type, - : I
level and character of the services provided |

i by the urban •county government in each of : . = j
these districts. = ' !

Arjother, KRS 67A.850, states in pertinent part as follows: j j

I
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y.

I The taxing powers must be exercised by: the
urban-county government . consistent with the • i ' i

j Kentucky Constitution, Section 172A.
• 5 * \ \ *
Finally,. KRS 67A.860 establishes notice and;hearing brocadi^res' foir • !
establishment of services districts which apply any time the :
Gqvernment Intends to ^'extend urban services which may result in h
t^x increase to the property owner."

; Later, in the 1970's, a suit was filed cHallenging the \
application by the Urban County -Government of differentials in tax :
r^tes to personal property and severed mineral interests. The '
Cdurt held in Jacobs v. !lfuCG. 560 S.W.2d 10, 14 (1978); tjhat the ;
tqx ordinances of the Urban County Governments were !
unconstitutional and void to the extent tbey applied', different tax
rates from one services district to-another on personal, property j
and severed mineral interests . based upon whether; the property j • >
rqeeived one or more of the urban .services. Xn other wozjds, -the :
Ccjurt held that the variable rates authorized by Constitution :
Section 172A and KRS 82.085 could only be appilied to* real S | ;
propercy. Once again, as ic had in Holsclaw# the Court made clear , |
thUt the services districts '.authorized in the .Charter were {
premised upon Constitution Section 172A. (The Court' did-, not j i 1
a<mress whether the provisions of KRS Chapter 67^. cited above :
repLaead KRS 82.085 as to urban county governments# ;buc eo^ntinued , ;
torclte the latter.)
• I . :- 1

• In 1978, KRS 67.. 650 was enacted to authorize the ' |
esbablishment of services; districts by counties. j !

I The decisions in Hoiaclaw and Jacobs ralacin^ to sjsrviees
dijstriccs were upheld in Cltv "of Leulsvllle v. Fiscal .Court of
Jecferson County, Kv., 623 S.H.Zd 219/ 223 (1981}. ; :

TAX RATES BASED OPON COST OF PROVIDING SERVICES
j

j As set forth above, Kentucky Constitution 172A end KRSjSa.OSS
resize that the differentials in tax rates ^relate directly^ to=
the ^difference" between furnishing services in oiie or several
areas of the taxing district# in contrast to the remaining areas'
of I the taxing district ! in which the urban services are not
furnished. KKS 67A.150 and Charter Section 2.02 prpvidet that in
the services districts the government shall levy and {collect taxes
inl accordance with the kind# type, level land character jof the-
services provided by the Merged Government in each o^ the services
districts. i • '

Section 8.03 of the Charter requires the Urban County
Government budget be divided into two parts. Part I deals with
the General Services District and Part IZ deals wJjth the Urban
Seijvices Districts. * Each part, with respect to ^he operating
funds, is to show a ceasohabie estimate of the cash revenues to be

! 4 • !
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ucBlved^ classified t>y source and proposed expenditures# by eedh
^flee# department, agency and activity* hi stated -above,[the.tax

•ites shall be based upon . a reasonable estimate of the' cash
venues required to cover the appropriations for! .the • costs of
ovldlng the services as set forth in the anniial budgets*'

tetioAs 8.03 and 8.06.

r

o

P
S

T
i Although section 172A imposes the safeguard
r that .any difference in tax rate;must relate
j directly to the difference in service, it is
I conceded that Che exact cpst of • - a
j governmental service is difficult to compute

and equally difficult to challenge.

TpIxES levied for one purpose cannot be USfeD .FOR ANOTHER PUR^SE

foL

fol

Based on the foregoing, the Law Department in Opinions dated
H^y 17, 1879 and December 16, 1981 opined that the rate of ajd
v4ilorem taxation In the services districts must ;be reasonably
related to' the services provided and that all property- otmefp
ritceiving the same services must be charged the s^me ad valorem
tiix rate. The high court of Kentucky acknowledged in City of:
Louisville, supra, at 223 that:

Spction 180 of the Kentucky Constitution stateS; as-foJljlows:

Every act enacted by the General Assembly#
and every ordinance and resolution passed by •
any county, city, town or municipal board or
local legislative body, levying a tax, shall
specify distinctly the purpose for which said
tax • is levied, and no tax levied :and

shallcollected for one purpose
devoted

added.)
to another purpose.

ever i" be
(Emphasis

Along the same lines, KAS 92.330 states ii) pertinent part as
,low8:

I

Ail taxes and license fees levied or impdsed
by cities of the second to sixth class shall
be levied or • in^osed by ordinance. The
purpose for which each tax is' levied or
license fee imposed shall be specified in ;the
ordinance, and :the revenue therefrom shall be
expended for nb other purpose than that ifor
Which the tax -was levied or the license jffee
imposed. (Bmphiaais added.) '

In the same vein, KRS ,68.100(1) provides in pertinent part as
lows:
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t

All county taxes shall be levied by ordcjr or-
resolutlon of•the fiscal court. The purpose
for. which eiich tax is levied shalii - be '•
specified in the order or resolution, anq the
revenue therefrom shall be expended tor no

- other purpose «then that for which the taatf was
levied. (Emptiasis added.) •

so relating to county• taxes, KRS €8.110(2) provides in part ds<
follows: !

The fiscal cotirt shall not expend, or- permit
or authorize ' to be expended, ! any ceiunty
revenue raised by taxes levied for one: (1) :
purpose, for any other purpose than [that
specified in the order or resolution levivinq
Che tax. (EiBDhasis added.) ^

Finally, Charter Section 8.04 specifies as fojllows- rslatinjg:
Prban County Government revenues:

t • f " *

In no case shall Che Council authorize | the
transfer of funds from one services district
appropriation to another as specifiedj in ' •
Parts I and II of the annual operating
budget. 1 .

While there have been no judicial decerminatiops with regard
Charter Section 8.04, ithe high court of Kentucky has determine^
It Constitution Section 180 and the foregoing statutes [prevent*

diversion of funds colleeced for one purpose tb a different
:pose. I

ha
ha

pur

286
Edu
bop
ca

a

en

(15

In City of Ashland v. Board of Education of Cidv of Ashland.
Ky» 69, 149 S.H.Zd 728 (1941), the Court allowed the Bbacd of

cation of Ashland to use the excess amount creatcjd by-a school
id to pay interest and principal on those bondm. The* Court
refully noted at page 7|29, however, as a general propoaitipn;
diversion to an entirely differjent and distinct [purpose wbuld
counter the force of § 180 of the Constitution." i

I

The Courc in Lawrence County v. Lawrence Fiscal Court, 130
Ky» 5"87, 113 S.W. 824, (1908) explained -Section ]l80 with -this
example: I

i ' ,

What section 180 means is revenue raised Ifor
road purposes, for example,. cannot be applied
to educational- purposes; and. that a ^ax
levied to build a courthouse cannot be u)sed •
to repair a bridge.... j . •

, :

--Jn City of Frankfort V Fuss. 235 Ky. 143, 29 S.jw.ad 603, -606
30), a case dealing with the lejgality of indebtedness bf the-

•6 !
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c:.ty/ the Court stated:

3C
tl
tt
di

The ordinance levying taxes must distinjctly
Specify the purpose for which it is levjied#
and the money may .not be applied to | any
other# leaving unpaid the purpose ! so
specified.

In crnemplovment Compensation Commission v. Savage# ?83 Ky.
li 140 s.w.2d 1073 (1^0), the Court disallowed ian attempt by
e Commonwealth to transfer unemployment funds ofl the sfeata- tp
e federal fund that served the same purpose. The Court alsb
scussed aoard of Education of Covinoton v. Board of Trustees olt

Public Library# 113 Kv. iU. ^8 S.W. 10 a eaiie in Jkleh it
8 held that a tax levied by a city for school purpbsea could notwa

be used to maintain a public library. The Savaoe court stated at
pajge 1076 *^ri]t may be Observed that the purpose to which the
Legislature atteo^ted to divert the fund was a pqrpose Icloeelv
akin to and allied with the general purpose for whi4h the jtax'-wa^
leyied, namely, education." However# the Court went;on to say:

We consider it no valid answer to this
position to say that the transfer of jthe
fund# if effected# would be for the same
general purpose and effect as that for wriich
it was levied# namely, the payment | of ;
unen^loyment compensation benefits. j As
pointed out above# the attempt to transfezi by
the Legislature of a tax levied by a city jfor
school purpose to a fund to maintain a • !
public library was for an ' educational
purpose# closely akin to and allied with jthe
purpose for which .the tax was raisied#
nevertheless it was held that such an attest
to transfer was a violation of isection 1801 of |
the Constitution.

i , I
. In City of . Newport v. McLane# 2S6 Ky. 803# 77 S.W.2d j27# 31

(1934)# the Court stated as follows;

The courts, indeed all authorities# seemingly
without an exception# agree that when a tax
is levied whether by a fiscal court, c|lty ^ i
council# or a board of commissioners ofi a '
city# or trustees of a town# or otjier
legislative body# by a resolution#, ordinance# .
or other legislative* procedure, specifying !
distinctly the purpose for which it is j
levied, the legislative body making the leyy# j
after the tax shall have been collected# does
not thereafter have any legislative authority
over it for the purpose of diverting it Iso
long as the purpose for which it yas

I
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Thfe
lei)
fu'n<

ooXlecc^ esdsts. A focttiorl tjhose
administrative' officials into whose cusjtody
and control the law entrusts the same with I
the authority :to' invests preserve, or pay it I
out, are without authority to divert i't.

.. There is no nianher in which or • any purpose !
for which a tjax levied and collected fdr a
distinctly specified purpose may thereafter 1
be diverted so; long as the purpose exists • for
Which it was levied, without violaiiing
section 180 of; the Constitution. The levying
it for a distinctly specified governmehtal
purpose is, exj necessitates, an appropriation
for a protected use, and a tax levy; so .
appropriated : is beyond the power ; of • ' j
officials, in their discretion, to divert it.

Subsequently, in Daiilv v. Smith's Adm*Xw 297i Ky. 689, 186
III.2d* 861 (1944), the' Court examined' the situajtlon Where

^payer sued the City of Owensboro to recover mdneys diverted
m a fund dedicated to acquiring and operating an • eieefric
nt,. in order to pay past due bills of the city,Iduring* a time'
financiaX crisis. The Court neid that neither ^he good faitji
the city, counciimembei^ nor the hard timejs justified the aebioa

cen and stated at page i863 as follows: : i |

But neither thb exigencies of the situatjion
nor the good faith of the officials can make
proper and legal that which is improper land '
illegal.

Court at 864 went on to note that the member^ of the city
islacive body were '*triustees'^ of an "express trusbf' to use ;the
ids only for the purposes for which they had been p^id.

In Thompson v. Bracken County, Ky., 294 S.N.2d 943 i[1956) ,i
Court addressed a situation where four citizens and taxpayers

ought an action against the county, the individuals comprising
II fiscal court, and the county treasurer to prevent use iof ;
pceeds from a special tax levy for improving and! conatfuctind-
^ =end bridges, for the purpose of repairing anji i^incairilfig. ^ .and pridges. The Cpurt ruled in tavof of the jcaxpeyers anc^*
uea .a permarient injunction against the defendantis, saying at-
e 94-6 as follows:

The fiscal court has no discretion • in
determining whether special tax ,levy funds •
may be spent itor any purpose .other thai^ a - ' ;
specified statutory purpose. The:statute;is
a ..mandate* insofar as the purpose for which
the money must be used is concerned.

60'd Mcf0£t£0 8002-62-20

33



In 74-368, the:Attorney General advieed ttie Kicionan City
Attorney that. for the City o£. Hictanan to levy a tan to create 'a
sinking fund to retire refunding bonds and then divert the mondy
to the city's general fund would be a violation o^ KR$ d2.330.l
Likewise, the'Attorney General said.in OAG'77-37 thj&t thejCity cjf
Maysville ihust reduce it^ tax rate when the purpoaej for which;the
a [special tax ;wad levied no longer exists and that to levy such la
.tax and -divert it to the general municipal fund -violated
92.330. In OAg 82-466,; the Attorney General advisM thesFlemicto
County Attorney that taxes levied for the county rpad fuiid coulld
not be diverted to other expenses of the, county,}..because ;thalt - :
t^uld'be in violation of[Constitution Section 180 ai^ KRS 68.100 J; -

Cilneluslon ; • ' i . ..
n

1 The Kentucky Constitution, the Kentucky Revised' Statutes!, >thb
Udban County Charter and | Kentucky case law prohibit jthe usd or tax
revenue collected for bne - purpose from being expended! for -a
different purpose. Since Ordinance No.; 182-96, as well| as all
prior ad valorem tax levl^ng ordinances of the mergpd govern|i«ntk
levied an ad valorem tax for ^refuse collection", jan ad Ivaibrem
tax for ^^str^t ' lights", and an ad valorem taif for l^straeb
'cleaning",, it iwould be. -improper to use the revenue; from bAyl'biib--.f^r any other purpose. | i ' ' '

cc!:
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y i^(nn Dolaoey ~ \
issioner^

Mary
Acting' Coouiiissibnel

Pam Miller, Mayor
Donna Cantrell, Comniissioner of Finance
Mary Helen Casey, Director of Budgeting
Office of lUrban Counity Council
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