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LEXINGTON-FAYETTE URBAN COUNTY COUNCIL

WORK SESSION AGENDA

October 14, 2008
Public Comment ~ Issues on Agenda
Requested Rezonings / Docket Approval — None

Approval of Summary-Yes, October 7, 2008, pp.5-8

New Business, pp.10-43

Continuing Business / Presentations

A. Services Committee(separate, not in packet)
B. Recognition of Customer Service Employees

C. Safety Awards Presentation
Patrick Johnston, Director of Risk Management

Council Report

Mayor’s Report — None

Public Comment - Issues Not on Agenda



ADMINISTRATIVE SYNQPSIS

New Business liems

Authorization of a Pricina Implementation Document and a Prescription
Beneiit Services Acreement with Caremark LLC to Administer L FUCG's

This request will authorize the approval of a Pricing Implementation
Document and a Prescription Benefit Services Agreement with Caremark
LLC to administer LFUCG's Pharmacy Benefit beginning November 1,
2008 through October 31, 2011. LFUCG will receive a rebate of $2.80 for
each retail claim and $15.96 for each mail order claim. There is no
administrative fee.pp.10-12

Authorization of Amendment No. 1 o Adreement with AIDS Volunteers. Inc.
for use of HOME Investment Partnerships Funds for Support of Tenant
Based Rental Assistance Proiect. (545-08) (P, King/Koch)

This request will authorize Amendment No. 1 to Agreement dated April 10,
2006 to extend the performance period for project completion from June
30, 2008 to June 30, 2009 with AVOL for use of HOME Investment
Partnership Funds for Support of Tenant Based Rental Assistance
Program. There are no other changes to this amendment.p.13

Authorization of a Lease Agreement with AIDS Volunteers, Inc. (AVOL) for
Property Located at 851 Todds Road. (546-08) (P, King/Koch)

This request will authorize a Lease Agreement with AVOL for Solomon
House located at 851 Todds Road. This facility provides housing and
support services to low income persons with severe cases of AIDS. The
lease is from November 15, 2008 to November 15, 2009 and may be
renewed for three (3) additional 12-month terms at a cost of $10 per
yearp.i4

Authorization of a Lease Agreement with AIDS Volunteers, Inc. (AVOL) for
Propertv Located at 1807 Dalton Court, (547-08) (P. King/Koch)

This request will authorize a Lease Agreement with AVOL for Rainbow
Houae located at 1807 Dalton Court. This apartment facility provides
housing and support sarvices to homeless and near homeiess low income
persons who are HIV positive. The lease is from November 15, 2008 {0
Novamber 15, 2009 and may be renewed for three (3) additional 12-month
tertns at a cost of $10 per year.p.15




Authorization of a Treasury Law Enforcement Acencies Adreement, with the
internal Revenue Service. on Behalf of the Department of Public Safetv.
Division of Police. (540-08) (Bastin/Benngtt)

This request will authorize a Treasury Law Enforcement Agencies
Agreement with the internal Revenue Service, Criminal Investigation, on
behalf of the Division of Police. This Agreement will allow officers of the
Division to be reimbursed for overtime expenses directly related to
conducting official Treasury investigations as members of a Joint Task
Force Operation.pp.16-20

within Council Districts 1. 2. 7. 8 and 10 for the Enhanced 911 System.
(544-08) (Lucas/Bennett)

This request will authorize the following changes to street names and
individual address numbers for the proper operation of the Enhanced 911
System. Council Disirict 1: Change 501, 505, 509 513, 517, and 521
Douglas Ave to 751, 755, 759, 763, 767, and 771 Douglas Loop
respectively; 501, 505, 509, 513, 517, and 521 Glen Arvin Ave to 651,
655, 659, 663, 667, and 671 Glen Arvin Cir respectively, 779 Newtown Pk
to 1 Imperial Ct, 657 — 679 Kennady Rd to 673 Kennedy Rd, and 1205 N
Broadway to 201 Legends Ln. Council District 2: Change 447 —~ 451
Ash St to 451 Ash St, 3216 Bracktown Rd to 3217 Bracktown Rd, 769 —
771 Breathitt Ave to 771 Breathitt Ave, 935 — 937 Charles Ave to 937
Charles Ave, 737 Fiorence Ave to 735 Florence Ave, 1408 — 1436 N
Forbes Rd to 1422 N Forbes Rd, 417 — 417 Georgetown St to 417
Georgetown St, 371 Glen Arvin Ave to 369 Glen Arvin Ave,3460 Price Rd
to 410 Greenwood Ave, 330 — 320 Hickory St to 306 Hickory St, 401 —
1413 Leestown Rd to 1401 Leestown Rd, 1417 — 1419 Leestown Rd to
1417 Leestown Rd, 1445 Leestown Rd to 1441 Leestown Rd, 320 Lima Dr
to 250 Lima Dr, 435 — 437 Lindberg Dr to 437 Lindberg Dr, 331 — 333
Newtown Pk to 333 Newtown Pk, 439 Newtown Pk to 429 Newtown PK,
501 — 503 Newtown Pk fo 501 Newtown Pk, 836 Whitney Ave to 846
Whitney Ave, and 370 Price Rd to 955 Whitney Ave. Council District 7:
Change 736 Lochmere Pl to 734 Lochmere Pl. Councli District 8:
Change 3712, 3708, 3704, 1300, and 1304 Trent Cir to 2801, 2805, 2809,
2813, and 2817 Styx Ct respectively. Coungil District 10: Change 2117
Ft Harrods Dr to 3401 Lyon Dr.pp.21-24

Authorization of Changes to Sireet Names and Individual Address Numbers

Authorization of a Desd of Permanent Drainage Easement and a Temporary

Construction Easement Begarding the Polo Club Boulevard at Property
Located at 2550 Winchester Road. (542-08) (Ravan/Webb)

This request will authorize a Deed of Permanent Drainage Easement and
a Temporary Construction Easement for construction of the Polo Club
Boulevard at property located at 2550 Winchester Road. This drainage
sasement will allow Man O’ War Boulevard to be connected to Winchester
Road at no cost to LFUCG.p.25




Autharization of a Co-Terminus Egquioment Addition Amendment to Lease
Agreement with IKON Office Solutions. Inc. on Behalf of the Council Office.
(643-08) (Langston)

This request will authorize a Co-Terminus Equipment Addition
Amendment for an additional cost of $45.61 per month for lease of an
internal hole punch and an expanded paper deck for a leased Canon iRC
5185i copier on behalf of the Council Office. Funds are budgeted.p.26

Authorization of a Resolution Reauesting Kentucky Economic Development
Finance Authority to Issue Revenue Bonds tg Benefit Baptist Healthcare
System, Ing. (Central Baptist Hospital). (548-08) (Wright/Kelly)

This request will authorize a resolution to request Kentucky Economic
Development Finance Authority to issue Revenue Bonds in an amount not
to exceed $123,530,291 for Baptist Healthcare Systems, Inc. (Central
Baptist Hospital) to finance and refinance the costs of acquisition,
construction, renovation and installation of certain additions and
improvements, including equipment at the Hospitals for the “Prior Project”
and the “2008 Project.” LFUCG shall have no expense in connection with
the Projects or the issuance of the Bonds. The adoption of the resolution
shall not impose any financial liability or responsibility on LFUCG.p.27

Authorization of an Ordinance to Create and Establish a Non-Exclusive
Telecommunications Franchise and the Acceptance of Bids for Non-
Exclusive Franchise Agreements for Telecommunications Services in
Favette County. (549-08) (Cgle)

This request will authorize an Ordinance to create and establish a non-
exclusive Telecommunications Franchise and accept bids for non-
exclusive Franchise Agreements fo provide for the placement of facilities
for the generation, fransmission, distribution and sale of
telecornmunications services within the public rights-of-way. The
Agreements will be for a 3-year period on Council approval. There is no
budgetary impact.pp.28-43




URBAN COUNTY COUNCIL
WORK SESSION SUMMARY

October 7, 2008

Mayor Newberry chaired the meeting, calling it to order at 3:00

pm. All Council Members, except Andrea James wers in attendance.

L. Public Comment — issues on Agenda - None

il Reguested Rezonings/Docket Approval - None

. Approval of Summary

Motion by _Gorion_to aporove the September. 30. 2008 work session summary,

seconded by Blevins motion passed without dissent.

V. Budget Amendments - None

V. New Business

Motion by DeCamp to approve new business . sasconded by Stinnett. motion passed

without dissent.

Vl. Continuing Business/Presentaiion
Budget & Finance Committee Update by Stevens with no motions coming forward.

Family Care Center Health Clinic Update — Commissioner Haims introduced Mark
Birdwhistell and Dr. Jay Perman and gave background on the Family Care Center which
opened in 1988 to serve teen mother and young children and received a primary care
center license in April, 1990. The presentation highlighted the partnership with UK
haslthcare experts, concentrating on three critical issues, compliance, accountability

and accass, saying that both UK and LFUCG were working together to deal directly with
these issues.

Sevaral council members commented on the team’s work and were pleased with the UK
sarnarship. When asked what the council might do to enhance their endeavors, they
wars told that patience and good communication were key.

Racognition of Customer Services Employees was postponed until a later date.



introduction of Junior Fire Chief — Meredith, a 5™ grader from Athens-Chilesburg
Elemantary was named as this years Junior Fire Chief as part of Fire Prevantion Week.

Monument to the Fallen — Lt. Jeff Garris presented a proposal to erect a monument
honoring seven firefighters who have lost their lives in the fine of duty. The proposed
sita is Phoenix Park next to the Law Enforcement monument. Lt. Garris advised the
council of fund raising efforts and cost of construction. He said information regarding
making donations could be obtained from the FOF website.

Gorton congratulated the FOF for their efforts and hoped the monument might be ready
by 2010 in conjunction with the World Equestrian Games. Lt. Garris said the goal was fo
dedicate the memorial one year from now if adequate funding was obtained.

A motion by Gorton reaussting council to aporove $10.000.00 from fund balance for the
croposed Monument to the Fallen. seconded by Beard, motion bassed without dissent.

Beard asked about the rsiation between the site for the monument and the proposad
parking garage structure at Phoenix Park. Lt. Garris explained the monument plan has
been on the drawing board for three years and even though they are aware of the

recent proposals of a parking garage and Centre point, they did not know how yet if site
for the monument would be affected,

Lexington Fayetts Emergency Operations — presentation by Commissioner Bennett was
postponed until tatar in the work session, since a portion will be discussed during ciosed
session and a portion discussed during opzn session.

Ceuncil Report

Gorton announcad a book sale starting Sat. Oct. 11 through Oct. 19 at Mill Pond
Center. '

A _motion bv Gorton to refer the draft ordinance _on_Kawiown Pike to the Planningd
Commitize. saconded by DeCamp pzssad without dissent.

A motion by Stinnatt asking that an update on the Day Treatment Center be refarred o
tha Piannina Committaa. secondad by WMicChord passed without dissent.

Gorton advised Stinnstt the October agenda of the F’{anni'ng Committee was full.
Stinnstt agread to wait until Novembsar to add the Day Trsatment Center update.

Stinnett announcad a joint mesting of the fifth and sixth districts 2t 6:00 pm on
Thursday, Octobar 9. He slso gave an update of road projscts currently underway in the
sivih district, He zskad Logan Askew, Commissionsr of Law to review and ofier an
opinion cn the Neighborhood Developmant Fund (NOF) and council reports on GTV3



policies regarding any stipulations imposed 30 days prior to an election. He specifically
wanted to know how any stipulations might apply when a council member was running
either opposed or unopposed.

McChord again reminded the public about the Second Sunday event and gave staius of
trails in the ninth district.

Stevens announced the Ona World Film Festival, October 11 & 12.

A motion by Stevens to apporove pavment of $2750.00 from the Council Office’s
Economic Development Fund to Commerce Lexington for the Eduine Industry Task
Force, seconded by Lang passed without dissent.

Henson announcad a ribbon cutting Sat., Oct. 11 for the new community center at the
Village Drive apartmants. She also announced a library branch dedication.

Gray announcad the First Annual Art Sheltar Summit, Sat., Oc¢t. 11 to be held 8:30 at
the Old Distillery on Manchester St. -

Beard expressed opposition of residents of the fourth district regarding Tates Creek
sidewatk money and said he would like to see a public meeting to discuss the project.

Mayor Newberry suggested he and Beard meet fo brainstorm a way to accomplish
public input and allow those residents to be heard.

Wayor's Report - None

Public Comment — Issues Not on Agenda

Two speakers addressed the council

A _motion by Lane to do into closed session for two burpeses: (1) pursuant to KRS
61.810{1) (m) in order to discuss infrastructure records and plans related to the Pubic
Safety Operations Center that are exempt_from disclosure under KRS 61.878{1)_(m)
and: (2) pursuant to KRS 61.810(1) (b) and (9) in order {o discuss an economic

development matter involving real property. An oben discussion would like affect the

value of a specific piece of propertv to be acduired for public use and would lecpardize

the siting, retention. excansion or ubgradina of a businass. seconded by Georton passed
without dissent.

Open session adjourned at 4:25 pm

A motion_byv Blues _to_raconvene into oben ssssion, secondsd by Crosbie, passed
without dissant.




Commissioner Bennett told the council it was time to advertise for the first round of
construction bids for the emergency operating center. He said the name of the facility
has been broadened to public safety operations center. He asked the architect to give

an overview of the Coldstream Master Plan which includes a 16 acre site which will now
house the facility.

Blues referred to the change in location for the facility and stated there was a need for
better communication regarding the relocation. He stated the new site chosen was near
two neighborhoods in his district and he was concerned how any impact. He asked
about the second access and where it comes out and if there would be any issues with
radio, TV reception in these nsighborhoods. He suggested a public meeting be held to
hear citizen input on refocation and construction of this facility.

David Lucas, Enhanced 911 said Coldstream offered the LFUCG the alternate site
which is twice as big, it offers a better elevation. Lucas added the buildings size neaded

to be increase due fo a miscalculation about how much space was required for
mechanical systems.

Vice Mayor Gray asked for further explanation regarding the increased cost of $42.8
million and was told there were two main components, 1) the need for dual sources for
everything such as master generators, efc. 2) need for the facility be ballistic consistent
by having bullet proof construction. Gray asked if they were asked to go back to the
drawing board to cut cost, could there be a reduction.

Bennett said the original design for the project had all been done ‘“in 'house"; however
the cost of the project grew after LFUCG hired professional help to design the facility.

Sevaral other council mernbers had questions and comment about the presentation all
revolving around the increased size, cost and relocation the project.

Work session adjournad at 6:45 pm



Budoet Information For New Business ltems

Qctober 14. 2008 Work Session

ltem | Number Amount Fund | Name / Description

A 539-08 6002 | Health Insurance Fund

B | 545-08 NA

C 546-08 NA

D | 54708 NA |
E 540-08 NA lg
F | 544-08 NA ‘
G | 54208 NA | |
H 543-08 4556.10 | 1101 | General Service District = General Fund ].
! 548-08 NA E
J 549-08 NA |l|
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539-08

Jim Newberry, Mayor ) B0 ¥
_LEYINGTONSFAYETTE URZAN COURNT Y GOVEANMERNT
Division of Human Resources

MEMORANDUNM

TO: Mayor Jim Newberry
Senior Advisor Joe Kelly
Counci b fetrbers

7
FrOM: /e //// ‘if’%gf%%m

5 =
Michas! Allen, Director
Division of Human Resources

BDATE: September 29, 2008

SUBJECT:  Pricing Implementation and Prescription Benefit Services Agreement

Attached please find a confract for the Pricing Implementation and Prescription Benefit Services Agreement with

Caremark, L.L.C. to administer the Lexington-Fayette Urban County Governments Pharmacy Benefit for the period
November 1, 2008 through October 31, 2011.

There is no adminisirative fee. The Lexington-Fayette Urban County Government will receive a rebate of $2.80 for
each retail claim and $15.96 for each mail order claim.

Log # G2-0027

Main Streat-8" Floor  Lexington, KY 40507  (859) 258-3030  Fax(859)258-3059 10D (859)-258-3022 www.lfucg.com



~ Pricing implementation Document 539-08
Lexington-Fayette Urban County Government

| BRAND | AWP — 24.5% + $0.00 dispensing fee
| GENERIC - AwWP-61.0%+ $0.00 dispensing fee
| ELECTRONIC CLAIM $0.00 per claim

waer of U&C-'or AWP — 16.5% + $1.60 dispensing fee

BAIIONEE

i GENERIC ! Lowest of URC or AWP-16.5% + $1.60 dispansing fee or Caremark MAC + :
: i $1.60 dispensing fee — !
l E Generic effeciive rate guarantee of LWP-58.0% (MAC and non-MAC i
.. | combined) + $1.80 dispensing fee .
| ELECTRONIC CLAIM | $0.00 per claim §
| ADMINISTRATIONFEE | - e i)
| MANUAL CLAIM | $1.50 per ciaim ;
L !

;3’:‘3’_#;‘-\ : :
T ok

| $15.96 percl

| $2.80 per claim

e St ¥
1 AWP -16.5% + $0.00 dispensing fes
| Administration Fee $C.00

i

The pricing set forth above is contingent upon the following assumptions:
«  An effactive date of 11/01/2008, with an expiration date of 10/31/2011, providad this document is

executed by Client and recaived by Caremark before 1 1/1/2008. In order for Caremark to

implement the pricing as set forth above by ihe effective date, this document must be signed by

Lexington-Fayette Urban County Government {(“Ciient”) and returned to Caremark before
10/01/2008.

Execution of a three-year agreement.

Caremark shall be the exclusive mail service provider.

Caremark shall be the exclusive specialty provider.

Rebate guarantees are based upon fully-funded plan designs, which allow a 90 day supply at
mait and claim utilization and plan design(s) are as represented by Client.

= Rebate guarantees for mail and retail are tneasured and reconciled in the aggregate.

«  Rebates will be effective the first day of the first calendar quarter foliowing Carem ark's receipt of

this executed document. :
«  Qualifying three tier plan designs wil ave at least a $15.00 co-payment differential between

preferred and non-preferred brand prescriptions, a $15.00 differential in the minimum co-payment
for coinsurance, or a differential of coinsurance 1.5 times between the preferred and non-
orefetred brand (for example, if preferred brand coinsurance was 20%, non- preferred brand
would need 1o be 30% to qualify). ' ‘
Retail pharmacy rates may vary and the amount paid to the retail pharmacy may not be equal to
the amount billed to Client and Caramark shall retain any difference.
Caremark may exclude the following from any retail pricing guarantee:

o Specialty/biotech drugs; ’

o 100% membsr-paid pians; :

o Generics that enter the market with supply limitations or restrictions that limit marketplace

cornpetition;
o Compound drugs.

Lexington-Fayatte Urban County Gove® rment Pagz i

Proprietary & Confldential
2008 PID Discount RxClaim v.2

© 2008 Caremark



Pricing Implementation Document : 239708

Lexington-Faystte Urban County Government

The participating retail pharmacy may collect from the plan participant the lower of the applicable
co-pay or the discounted price or the retail pharmacy's usual and customary price.
« Client agrees not to participate in any other formuiary or similar discount program, or enter info

any direct or indirect contracts with pharmaceutical manufacturers with respect to the products
and services dispensed to Client's pian participants.

Bricing Assumptions

a) Caremark reserves the right 1o modify or amend the financial provisions in this document in the
event of:
¢ A change in the scope of services to be periormed by Caremark or the assumptions upon
which the financial provisions inciuded in this document are pbased and/or any
government imposed or industry wide change that would impede Caremark's ability to
provide the pricing described in this document, inctuding any prohibition or restriction on
Caremark’s ability to receive rebates from pharmaceutical manufaciurers;
« A change in Client's alignment with Caremark’s PDL;
+ Implementation or addition of a high deductibie health plan/consumer-driven health plan
option,
o Implementation or addition of 100% member paid plan;
« A greater than twenty percent (20%) change in the total number of plan participants from
the number provided during pricing negotiations; or
A change in the coverage of Meadicare eligible plan participants, irrespective of the
resulting change in total number of ptan patficipants, as defined above.

b) In the event First DataBank, Medi-Span or other nationally available AWP reporting source
discontinues the reporting of AWP or changes the manner in which AWP is calculated, then
Caremark reserves the right to modify the pricing terms of this document, to be effective as of the
‘date of such discontinuation or change, so as 10 maintain the parties’ relative econormic positions
as existed immediately before the effective date of such discontinuation in reporting or change in
the caleulation of AWP, as measured across all products on an aggregate basis. Such
modifications may include the utilization of atternaie oricing benchmarks,

Caremark and Clierit each certity that it shalt not violate the federal anti-kickback statute, set forih at 42
U.5.C § 1320a-7b(b) ("Anti-Kickback Stafute"), or the fedaral "Stark Law," set forth at 42 U.S.C § 1285600
(“Stark Law™), with respect to the performance of its obligations under this Agresment. Further, Caremark
shall enaure that individuals mesting the definition of "Covered Persons” (&s such term is defined in the
Corporate Integrity Agreement between the Office of Inspector General of the Department of Health and
Human Servicas and AdvancePCS) shali comply with Caremark's Compliance Program, including training
related lo the Anti-Kickback Statute and the Stark Law. In addition, Caremark's Code of Conduct and
policies and procedures on the Anti-Kickback Statute and Stark Law may be accessed at
http:/fwww.caremark.com/wps/porial/_s.1 55/33707cms=CMS-2-007764."

The pricing and terms within this document suparsede and amend the Sponsor Agreemant bstwesn
Caremark and Client and any tarms of the Sponsor Agresment are hereby rendered null and void. if _
Clisnt doas not sign a Prescription Benefit Services Agreement by the sifective date, then all the standard
tarms and conditions in Caremark’s tamplate Prescription Benefit Services Agreement will apply, except
as may k2 modifisd by this decumsnt.

_L_e-;dngton-.:aysﬁe Urban Cbunty Govemment Page 2

Propristary & Corifidential
2008 PID Digesunt RxClaim v.2

2008 Carefark
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545-08

_ Mayor Jim Newberry
LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT

Division of Community Development

TO: JIM NEWBERRY, MAYOR
URBAN COUNTY COUNCIL

FROM: PAULA KING, DIRECTOR
BIVISION OF COMMUNITY DEVELOPMENT

DATE: OCTOBER 6, 2008

SUBJECT: REQUEST COUNCIL AUTHORIZATION TO EXECUTE
AMENDMENT TO AGREEMENT WITH AIDS VOLUNTEERS,
INC., FOR USE OF HOME INVESTMENT PARTNERSHIPS

FUNDS FOR SUPPORT OF TENANT BASED RENTAL
ASSISTANCE PROJECT

e ==

On April 10, 2006 (Ordinance # 104-2005), Council approved execution of an agreement
with AIDS Volunteers, Inc., providing an allocation of $88,000 in Home Investment
Partnerships Program funds, in accordance with the 2005 Consolidated Plan, for
operation of a Tenant Based Rental Assistance Program for persons of very low-income.
The agreement provided for project completion by June 30, 2008. AIDS Volunteers,
Inc., has requested additional time to complete the project activities.

The amendment to agreement provides for a twelve-month extension to the performance
period for project completion, through June 30, 2009. No additional funds are needed.

Council authorization to execute the amendment to agreement is hereby requested.

;’/ : 7 / /_?'z =
ey \‘s- r:’-; .{.‘— 1 . Lﬂ_{,— {,'{_. “—.\- I/,/..
Paula King, Director e

Xe:  Kyna Koch, Commissioner, Department of Finance and Administration

HORSFE CAPITAL OF THE WORLD
200 FastMain Srest 6" Tl Lenington, KY 40507 _(859)258-3070  (859)258-3081 fax

& wm

FAWPS NMICTNGRANTS\FEDERALWS DEPT OF HU D\ Y 09\9-thra AVOL-03.doc
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Mayor Jim Newberry

LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT

Division of Community Development

TO: JIMNEWBERRY, MAYOR
URBAN COUNTY COUNCIL

FROM: PAULA KING, DIRECTOR
DIVISION OF COMMUNITY DEVELOPMENT

DATE: OCTOBER 6, 2008

SUBJECT: REQUEST COUNCIL AUTHORIZATION TO EXECUTE LEASE
WITH AIDS VOLUNTEERS, iNC., FOR 851 TODDS ROAD

The Lexington-Fayetie Urban County Government received federal funds from the U.S.
Department of Housing and Urban Development in 1994 for the development of housing
facilities for persons with AIDS. One of the properties developed with these funds was a
community residence, Solomon House, located at 851 Todds Road. The purpose of this
facility is to provide housing and support services to low-income persons with severe
cases of AIDS. AIDS Volunteers, Inc. (AVOL), a private, nonprofit organization, is the
sponsor for this project. The property was originally leased to AVOL for operation and
management in 1996. Since that time, AVOL has complied with all lease requirements
and with all federal regulations.

The lease for this facility has expired and a new lease with AVOL is proposed. The
proposed lease makes AVOL fully responsible for costs of maintenance and operation of
the community residence. The lease is for'a period of one year, renewable for three
additional 12-month periods, at a cost to AVOL of $10.00 per year.

Council authorization to execute the lease is hereby requested.

e ———

ks | \:;”/

Paula King
Director

Xe: * Kyna Koch, Comumissioner, Department of Finance and Administration

HORSE CAPITAL OF THE WORLD
300 East Main Street 69 F1  Lexington, KY 40507 (859)258-3070  (839)258-3081 fox  wwwilfucg.corm

EAWESIHC D GRANTSFEDERALIUS DEPT OF HUDNEZERENS-Blusshest = +o--lease for 851 Todds Road doe

ORPORTL T
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547 ~08

_ Mayor Jim Newberry
LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT

Division of Community Development

TO: JIM NEWBERRY, MAYOR
URBAN COUNTY COUNCIL
FROM: PAULA KING, DIRECTOR

DIVISION OF COMMUNITY DEVELOPMENT

DATE: OCTOBER 6, 2008

SURJECT: REQUEST COUNCIL AUTHORIZATION TO EXECUTE LEASE
WITH AIDS VOLUNTEERS, INC., FOR 1807 BALTON COURT

The Lexington-Fayette Urban County Government received federal funds from the U.S.
Department of Housing and Urban Development in 1994 for the development of housing
facilities for persons with AIDS. One of the properties developed with these funds was
an apartment building, Rainbow House, located at 1807 Dalton Court. The purpose of
this facility is to provide housing and support services to homeless and near homeless
low-income persons who are HIV positive. AIDS Volunteers, Inc. (AVOL), a private,
nonprofit organization, is the sponsor for this project. The property was originally leased
to AVOL for operation and management in 1996. Since that time, AVOL has complied
with all lease requirements and with all federal regulations.

The lease for this facility has now expired and a new lease with AVOL is proposed. The
proposed lease makes AVOL fully responsible for costs of maintenance and operation of

the apartment house, The lease is for a period of one year, renewable for three additional
12-month periods, at a cost to AVOL of $10.00 per year.

Council authorization to execute the lease is hereby requested.

J’f.-—-—'""““"“*- _f/—\

G \ 7 o /
|, o ; 3

Pauta King -

Di;ector

Xec:  Kyna Koch, Commissioner, Department of Finance and Admainistration

HORSE CAPITAL OF THE WORLD

200 East Main Street 6% FI - Lexington, KY 40307 (859)258-3070  (839)258-3081 fax ~ www.ifucg.corm

FAWPS 1 HCD\GRANTS\FEDERALAUS DEPT OF HUDN m?;,,;%\éi-Bluesheact memo--lease for 1807 Dalton Ct.doc
DRPORTURITY



LEXINGTON DIVISION OF POLICE

150 East Main Street » Lexington, K'Y 44507 « (859) 258-3600

TO: Mayor Jim Newberry
Urban County Council

FROM: Chief Ronnie Bastin
Division of Police

DATE: September 29, 2008

RE: Internal Revenue Service Agreement

Please find attached biue shect and documentation for an Agreement between the Internal Revenue
Service and the Lexington-Fayette Urban County Government. This agreement allows for the
reimbursement of certain expenses to the Division of Police for costs incurred as participants in-
joint operations/tasks forces with a Department of the Treasury law enforcement agency. 1have
attached three (3) original agreements requiring the Mayor’s signature and Commissioner Kyna
Koch in her assignment as Chief Financial Officer. '

Upon approval and signing, please forward original agreements to the Chief’s Office to acquire
additional signatures.

If you have any question or require additional information, please contact niy office.

Ronnie Bastin
Chief of Police

Attachment

cer Tim Dennett, Commissioner of Public Safety

An Foual Cpportunily Employar

/b



54 0~08

AGREEMENT BETWEEN TREASURY LAVW ENFORCEMENT AGENCIES
and
LOCAL, COUNTY AND STATE LAW ENFORCEMENT AGENCIES
COR THE REIMBURSEMENT OF EXPENSES

wkkkkkRR Rtk

This agreement is entered into by the Lexingion Fayatte Urban County Government and Internal
Revenue Sarvice, Criminal investigation, for the purpose of receiving reimbursable costs incurred by the
Lexington Fayette Urban County Government in providing resources to joint operations/task forces.

Payments may be made to the extent they are included in the Treasury jaw enforcement agency's Fiscal

Year Plan, and the monies are available within the Treasury Forfeiture Fund to satisfy the request(s) for
reimbursable overtime expenses.

L. LIFE OF THIS AGREEMENT

This agresment is effective on the date itis signed by both parties and terminates on the last day
of the current Fiscal Year. Agreements are required on a Fiscal Year basis and must ba
renswed, if appropriate, by September 30th of each Fiscal Year for the foliowing Fiscal Year.

il. AUTHORITY

This agreemant is establishad pursuani to the provisions of 31 U.8.C. 8703, the Treasury
Eorfeiture Fund Act of 1882, which provides for the reimbursement of certain expenses of local,
county, and state law enforcement agencies incurred as participants in joint operations/task
forces with a Department of the Treasury law enforcement agancy.

il PURPQOSE OF THIS AGREEMENT

This agresment establishes the procedures and responsibilities of both the Lexington Fayeite
Urban County Government and the Criminal Investigation, Internal Revenue Service, for the
reimbursement of certain overtime and other expanses pursuant to 31 U.8.C. 8703.

B W i i S T T L T

form 0973 (Rev.2:05)  Cat.No.22436K

T LT T e e Y ER BT e s ]

':"Bébar_tr:rhléni of the "T'reas{:ry_ - Intemnal Revenue Service  Page 1



/8
540~08

. NAME OF TASK FORCE/JOQINT OPERATION (i Applicable)

The Name of this Task Force is Financial Crimes Taszk Force
Projected Dates of Remaining Operation: 10/01/2008 to 09/30/2009.

V. CONDITIONS AND PROCEDURES

S e L

A. Assionment of Lexinzion Eavette Urban Countv Government Cfficers

To the maximum extent possible, Lexington Fayette Urban County Governmant shall
assign dedicated officer(s) to the Task Force/Joint Operations. r

The Lexington Fayette Urban County Government shall provide the Criminal
investigation, Internal Revenue Service, with the names, tities, badge or |D numbers of

the officer(s) assighed to the Task Force/fjoint Operation in an attachment to this
agreament.

B. Reauests for Beimbursement of Overtime Expenses

s e

1. The Lexington Fayette Urban County Government may request reimbursement
for payment of overtime expenses directly related to work performed by its
officer(s) assignad as members of a Joint Task Force/Operation with the Criminal
Investigation, intarnal Ravenue Service, for the purpose of conducting ofiicial
Treasury investigations.

24 The Lexington Fayette Urban County Government shall provide the Criminal
investigation, Internal Revenue Service, within 10 days of the signing of this
agreement, a mandatory ACH Vendor Payment Enrofiment Form for Electronic
Funds Transfer.

3. Invoices submitted for the payment of overtime to Lexington Fayette Urban
County Government officer(s) shall be submitted on the agency's letterhead.
The invoice shall be signed by an authorized representative of that agency.

4, The Lexington Faystte Urban County Governmeant will submit all requests for
reimbursable payments togsther with appropriats documentation to the Criminal
investigation, internal Revenue Sarvice, , ATTN: (Walter Woosley, Supsrvisory
Spacial Agent, 1500 Leestown Road, #200, Lexington, KY 40511, (859) 244-
2411, : '

Tha Lexington Fayette Urban County Govarnment shall certify that the requestis
for overtime expanses incurred by ihe Lexingten Fayette Urban County
Gevernment for Participation with a joint operation conductad with the Criminal
Invaestigation, Internal Revenus Setvice. The Lexingion Faystte Urban County
Gavarnment shall also ceriify that requests for retmbursamant of overtime
expenses have not been mads o other Fedaral law snforcement agencies who
may aleo bs participating with the task forcefjcint operation.

22 5 Mg vy s Ao Sy =
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The Lexington Fayette Urban County Government acknowledges that they
remain fully responsible for their obligations as the employer of the officer(s)
assighed to the task force/joint operation and are responsible for the payment of
overtime earnings, withholdings, insurance coverage and all other requirements

by law, regulation, ordinance or contract regardless of the reimbursable overtime
charges incurred.

5, All requests for reimbursement of costs incurred by the Lexington Fayette Urban
County Government must be approvad and certified by the Criminal

investigation, Internal Revenue Service. The Treasury law enforcement agency
shall countersign the invoices for payment.

8. All requests for reimbursement of costs are to be recelived by Criminal
Invastigation, Internal revenue Service no later than 15 days after the previous
month end. These requests for reimbursement are to be for a full month time
period, from the first day o the, last day of the month. Taere should not be
invoices covering only part of the month, as in 1/10/04 — 1/25/04.

7. The Lexington Faystte Urban County Government is limited fo a2 maximum
reimbursement for all overtime expenses in connection with this oparation of
30,0000per year under this agreement. By statute, no single officer may eam
more than $15,000.00 per fiscal year in overfime regardiess of the number of
agreements ha/she is authorized on. Travet and related expenses should not

axcaed a maximum of ($ 27.000.00) for this task force/joint operation for the
Fiscal Year period.

8. The total doltar value of this agreement may be adjustad at anytime by Criminal
Invastigation, Internal Revenue Service based upon the following:

A) The Criminal Investigation, Internai Revenue Service may modify the total
doltar obligation, resulting in an increase or decreass, if they determine that the
original obfigated amount is not commensurate with the rate of reimbursabls
requests, based on their analysis of submittad reimbursement requests.

8) The adjustments to the total doliar value of this agreement may resultina
nartial and/or total reduction of reimbursement funds requested. Any
modification made fo an authorized agreement will be documented in writing and
immediately providad to the impacted state and local agency.

C. PROGRAM AUDIT

This agreement and its procedures are subject to audit by the Criminal Investigation,
internal Revenue Service, Department of the Treasury, Office of Inspector General, the
General Accounting Offics, and other government designated auditors. The Lexington
Faystte Urban County Government agrees to permit such audits and agrees to maintain
all records relating to thesa transactions for a period of not less than three years, and in
tha evant of an on-going audit, until the audit is completed.

These audits may includs reviews of any and all records, documents, reports, accounts,
invoices, receipts or expanditures refating to this agreement; as well as the interview of
any and all personngl involved in these trarisactions.
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The terms of this agreement may be amendad upon the written approval of both the:
Lexington Faystte Urban County Government and the Criminal Investigation, Internal
Revenus Service. The revision becomes effective upon the date of approval.

This is an internal government agreement between a Treasury Law Enforcement Agency
and the Lexington Fayette Urban County Government, a Local/County/State Law
Enforcement Agency, and is not intended to confer any right or benefit to any private

person or party.

LIt 2t

Signaturs Signature
Printed Name Title Printed Name Title
Lexington Fayefte Urban County Criminal Investigation
Gevarnmant Nashvilie Field Office
Internal Revenue Service

Date: Date:
Sighature Signature

~ Printad Name Title Printed Name Title

Chiaf Financiat Officer
Lexington Fayette Urban County
Govarnment

Date

GG &

Criminal investigation
intarnal Revenue Service
Washinglon, DC

Date:

.__,//j-—--L_

4 \f""’fﬁ"/?‘!/\' £ &”ﬁ%ﬁfﬂfﬂm .

Signature

Roslgrrs ISgsmin  CHEE OF Potic
Printed HName Title
Lexington Fayetta Urban County
Goverrment, Division of Polics

Dater 4?/3 O/ﬁd‘"
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Mayor Jim Newberry
LEX NGTON-FAYRETTE URBAN COUNT Y GOVERNMEN’
Division of Enhanced 9-1-1

Qctober 2, 2008

TO: Mayor Jim Newberry and Urban County Council

FROM: David Lucas, Enhanced 8-1-1 Director

RE: Address changes for Enhanced 9-1-1 compliance

This request will change street names and individual numbers to addresses within various
Council Districts. The attached listing reflects the individual addresses to be changed that
are located within the 1%, 2™, 7%, 8" and 10" Council Districts.

The street name and/or number changes are needed to ensure the proper operation of the
Enhanced 9-1-1 system. The corrections eliminate several confusing, duplicate and/or

improperly named and numbered addresses in Fayette County.

The official date of change should be thirty (30) days from date of passage, to allow for new
sign placement, utifity and Post Office notification and final citizen notification.

The following documents are attached:
1. Administrative review form (BILie sheet).
2. Spreadshest listing of each address change and associated Council District number.

3. Individua! address list/Draft of Resolution.

HORSE CAPITAL OF THE WORLD

Addressing Office 101 Eagt Vine Streat, Sta 518 Lexdngton, KY 40507 (859)425-2236 www.lfucg . com/Addressing
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Mayor Jim Newherry '
LEXINGTON - FAYETTE URBAN COUNTY GOVERNMENT

Division of Engineering

MEMORANDUM

To: Mayor Jim Newberry
Urban County Council

From: /7 %mé 72 féq{'t‘

Chales M. §aylor, 1?,[

Municipal Enginser-sr.
Date: September 29, 2008
Re: Resolution Authorizing Acceptance of Deed of Permanent Drainage Easement/Construction of

Polo Club Boulevard ~ 2550 Winchester Road

The purpose of this memorandum is to request a resolution authorizing the acceptance of a deed for a permanent
drainage easement and femporary construction easement for construction of Polo Club Boulevard and necessary
drainage structures across a portion of the Cowgill Property located at 2550 Winchester Road. Construction of
this section of Polo Club Boulevard will restlt in the connection of Man o> War Boulevard to Winchester Road.
The deed will be at no cost to the LFUCG and will result in the recordation of a permanent drainage easement.

Approved by:
A

A AV AN 3

Marwan Rayan, P.E. J4me M, Webb, Acling Commissioner
Urban County Engineer Depasiment of Public Works and Development

MR:CMS

Attachments

c: Hillard Newman, P.E.
Ed Gardner
File

HORSE CAPITAL OF THE WORLD

101 East Vine Street 4th Floor  Lexington, KY 40507  Ph: (859) 258-3410  Fax: {859) 258-3458 www.lfucg.com



Lexington-Fayette .
Urban County Council ’

October 7, 2008

Jim Gray
Vice-Mayor

Linda Gorton Re:

At-Large Member Council Office Copier Lease Co-Terminus Agreement

Chuck Eliinger
At-Large Member

Council Staff have requested the addition of an internal hole punch
*}ng;;é:‘m“ and an expanded paper deck to the nawly leased Canon iRC 5185i
Council Office copier. The additional cost for these items will be $
L 45.61 per month. Sufficient funds exist in the Equipment Lease

account to cover this additional cost.

Dick DeCamy
3 Dnserict
Ol Rebecca Langston
44 District . e e e

Council Administrator
David B, Stevens
5 District

Kevin Stinnett
6" District

K. C. Crosbie
7™ Distriet
George Myers
8% District
Jay McChord
9™ District
Do Blevins

16" District

Peggy Herison
1™ District

Ed Lane
12" District

Lexinglon-Fayetie Government Center 200 £ast Main Street Lexington, Kentucky 40507  (859) 258-3200
Lexington-Fayests County Horse Capital of the World & www. lfucg.com fax (B59) 258-3838
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Lexington-Fayette Urban County Government
Jim Newberry, Mayor

TR Mayor Jim Newberry
Urban County Council
Joseph Kelly, SAM
FROM: Anthony Wright, Director
Mayor's Office of Economic Development
DATE: October 7, 2008
RE: Baptist Healthcare Systems, Inc. Bonds

This is to request adoption of a resolution requesting that the Kentucky Economic
Development Finance Authority issue Bonds in an amount not to exceed $123,530,291
for Baptist Healthcare Systems, Inc. (Central Baptist Hospital) in order to ioan the
proceeds thereof to the Corporation to finance and refinance the costs of acquisition,
construction, renovation and installation of certain additions and improvements,
including equipment, at the Hospitals for their “Prior Project” and the "2008 Project”.

Lexington-Fayette Urban County Government (LFUCG) shall have no expense in
connection with the Project or the issuance of the Bonds, therefore the adoption of this
resolution shall not impose any financial liability or responsibility on LFUCG. The
Depariment of Law has a draft resolution in its possession.

Sincerely,

Rty L Wil
Anthony %ght

Director

cc: Glenda Georgs, Department of Law
File

Lexington-Fayette Government Center
200 East Main Street ® Lexington, Kentucky 40507 @ (859) 258-3100 o FAX (859) 258-3194

mayor@lfucg. com
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Mayor Jim Newberry
CEXINGTON-FAYVETTE URBAN COUNTY GOVER AMINT

Department of General Services

To: Mayor Jim Newberry
Urban County Counail

From: Kimra Cole
Commissioner Genaral Services

Date:  October 7, 2008
Re: Franchise Agreements — Telecommunications

The current franchise agreements between the LFUCG and the local telecommunications providers have éxpired.
Therefore, it is ime to renew the Telecommunications Ordinance and authorize a new round of bids for non-exclusive
franchise agresments for telecommunications servicss in Fayetie County.

The new franchise agreements will each be for a 3-year duration from the time of final Council approval. There is no
financial impact since all fees refated to telecommunication franchises are coliectad at the State level.

Please contact me or David Barberie in the Department of Law should you have any questons relatad to these
agresments.

GESE CATITAL OF TEHE WORLL

200 East Main Streat  Lexingion, K 240507  (B59) 258-3000 Fax (859) 258-39C3
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ORDINANCE NO. -2008

AN ORDINANCE CREATING AND ESTABLISHING A NON-EXCLUSIVE TELECOMMUNICATIONS

FRANCHISE AND PROVIDING FOR: THE PLACEMENT OF FACILITIES FOR THE GENERATION, -

TRANSMISSION, DISTRIBUTION AND SALE OF TELECOMMUNICATIONS SERVICES WITHIN
THE PUBLIC RIGHTS-OF-WAY; COMPLIANCE WITH ALL APPLICABLE EXISTING AND FUTURE
LOCAL LAWS AND ORDINANCES AND REGULATIONS; INCORPORATION BY REFERENCE OF
THE PROVISIONS OF SECTION 253 OF THE TELECOMMUNICATIONS ACT OF 1996, KRS
136,600, ET SEQ., CHAPTERS 17, 17B AND 17C OF THE CODE OF ORDINANCES, LEXINGTON-
FAYETTE URBAN COUNTY GOVERNMENT, AND. THE APPLICABLE ZONING LAWS;
DEFINITIONS; CONSTRUCTION, INSTALLATION, MAINTENANCE AND FACILITY STANDARDS;
SEPARATE CABLE FRANCHISE REQUIRED FOR CABLE SERVICES; COMPLIANCE WITH VARIOUS
NATIONAL AND STATE STANDARDS AND REGULATIONS; MATERIALS AND EQUIPMENT
QUALITY; DUE REGARD FOR RIGHTS OF GOVERNMENT AND OTHERS IN PERFORMING WORK
IN THE RIGHTS-OF-WAY; PLACEMENT OF LIGHTS OR SIGNALS; UNDERGROUNDING OF
FACILITIES IN SOME INSTANCES; TEMPORARY MOVING OF WIRES; TREE TRIMMING;
ADDITIONAL PERFORMANCE GUARANTEES OF UP TO $200,000 ON PROJECTS WITH
CONSTRUCTION COSTS EXCEEDING $100,000; AN INDEMNIFICATION AND HOLD HARMLESS
PROVISION; COMMERCIAL GENERAL LIABILITY INSURANCE POLICY CONSISTENT WITH THE
PROVISIONS OF THE PUBLIC RIGHT-OF-WAY ORDINANCE; COMPLIANCE WITH NON-
DISCRIMINATION AND. AFFIRMATIVE ACTION REQUIREME=NTS; NOTICE OF FILING FOR A
GENERAL BASE RATE INCREASE OR TRANSFER OF CONTROL BEFORE THE PUBLIC SERVICE
COMMISSION: A THREE YEAR DURATION; NO VESTED RIGHTS FOR INSTALLATION OR
EMPLACEMENT OF FACILITIES OFHER THAN THOSE PROVIDED IN FRANCHISE OR AT LAW,
NOTIFICATION OF ASSIGNMENT WITH CONSENT NOT TO BE UNREASONABLY WITHHELD;
THE FOLLOWING PENALTIES RECOVERABLE FOR VIOLATIONS AFTER COMPANY IS PROVIDED
THE OPPORTUNITY TO PRESENT EVIDENCE TO THE COMMISSIONER OF PUBLIC WORKS AND
DEVELOPMENT OR HIS DESIGNEE, WITH SUCH DECISIONS APPEALABLE TO A COURT OF
COMPETENT JURISDICTION: $500 A DAY FOR FAILURE TO COMPLETE CONSTRUCTION
PROJIECTS BY NO LATER THAN THE END OF THE FRANCHISE, WITH THE OPTION OF
PROVIDING SUITABLE PERFORMANCE BOND OR OTHER PROTECTION TG GOVERNMENT IN
LIEU OF SUCH PENALTY, AND $100 A DAY FOR FAILURE TO PROVIDE DATA AND REPORTS
REQUESTED BY GOVERNMENT AS REQUIRED BY THE ORDINANCE, OR FOR FAILURE TO
TIMELY PAY THE FRANCHISE FEE OR AN TTEMIZED BILL; A $100 A DAY PENALTY APPEALABLE
T3 A COURT OF COMPETENT JURISDICTION FOR A FAILURE TO COMPLY WITHIN THIRTY
GAYS TO A COUNCIL RESOLUTION DIRECTING COMPLIANCE WITH.A PROVISION OF THE
ORDINANCE; NON-WAIVER AND CONTINUED PERFORMANCE AND ENFORCEMENT UPON
GOVERNMENT'S FAILURE TO INSIST ON SPECIFIC PERFORMANCE; THE PAYMENT OF
PENALTIES NOT AN EXCUSE FOR NON-PERFORMANCE; SYSTEM TO BE MAINTAINED IN
REASONAELE OPERATING CONDITION AT ALL TIMES ABSENT EXCUSING CONDITION OR
EVENT; CUSTOMER INQUIRIES AND BUSINESS HOURS CONSISTENT WITH ANY PUBLIC
SERVICE COMMISSION ORDER; TERMINATION UPON WILLFUL VIOLATIONS OF THE
FRANCHISE, WILLFUL EVASION OF PROVISIONS OF THE FRANCHISE, FRAUD AND DECEIT
UPON THE GOVERNMENT, OR KNOWINGLY MAKING MATERIAL MISREPRESENTATIONS, AND
PROCEDURES FOR TERMINATING THE FRANCHISE; THIRTY DAYS ADVANCE WRITTEN NOTICE
OF FORECLOSURE OR JUDICIAL SALE OR LEASE TERMINATION INVOLVING ALL OR PART OF
COMPANY'S FACILITIES IN FAYETTE COUNTY, WITH NOTIFICATION TO BE TREAIED AS
TRANSFER OR ASSIGNMENT: GOVERNMENT'S RIGHT TO CANCEL FRANCHISE THIRTY DAYS
'AFTER THE APPOINTMENT OF A RECEIVER OR TRUSTEE UNLESS CERTAIN CONDITIONS ARE
MET; SALE AT PUBUC AUCTION OF THE FRANCHISE AND DUE ADVERTISEMENT
REQUIREMENTS THEREON; WRITTEN BIDS, RIGHT TO REIECT, PAYMENT OF FIVE PERCENT
OF THE ESTIMATED COST OF THE SYSTEM UNLESS THE COMPANY ALREADY HAS SUFFICIENT
FACILITIES TO PROVIDE THE FRANCHISE SERVICES, AND PAYMENT OF $500 FOR
ADVERTISEMENT AND ADMINISTRALVE COSTS WITH ANY EXCESS AMOUNTS EXCEEDING
ACTUAL COSTS TO BE RETURNED TO BIDDER(S) WITHIN THIRTY DAYS; ACKNOWLEDGEMENT
THAT TELECOMMUNICATIONS TAX ACT PRECLUDES COLLECTION OF TRADITIONAL
FRANCHISE FEE WITH AN AGREEMENT TO NEGOTIATE SUCH A FEE IN GOOD FAITH IN THE
EVENT THAT THE ACT IS FOUND UNLAWFUL; PAYMENT OF PERMITTING AND INSPECTION
FEES WITH RIGHT TO SEEK TARIFF APPROVAL FROM THE PUBLIC SERVICE COMMISSION;
AGREEMENT TO ENTER INTG GOOD FAITH NEGOTIATIONS ON A POLE ATTACHMENT
AGREEMENT: ADDITIONAL CONSTRUCTION AND NOTIFICATION REQUIREMENTS FOR NEW
PROVIDERS OR FCR CERTAIN SUSSTANTIAL REBUILDS OR EXPANSIONS OF FACILITIES;
ADDITIONAL PERFCORMANCE AND SECURITY REQUIREMENTS FOR CONSTRUCTICN BY NEW
PROVIDERS;: BIDS MUST ACCEPT THE CONDITIONS OF THIS ORDINANCE AND MAY INCLUDE
ADDITIONAL CONSIDERATION PAYMENTS; VIOIATIONS OF THE FRANCHISE SHALL BE

DRAFT



549-08

DRAFT

CONDITION FOR FORFEITURE, LAW OF KENTUCKY APPLIES; VENUE IN FAYETTE COUNTY; NO
THIRD-PARTY RIGHTS; ANY UNLAWFUL PROVISION IS SEVERASLE; AND FRANCHISE
EFFECTIVE WHEN THE COUNCIL ACCEPTS THE BID(S); ALL EFFECTIVE ON DATE OF PASSAGE.

BE IT ORDAINED BY THE COUNCIL OF THE LEXINGTON-FAYETTE URBAN COUNTY

GOVERNMENT:

thereof whose bid may be accepted, the discretionary right to construct, erect, operate and
maintain upon, through, along, under and over the streets, alleys, avenues, public roads,
highways, bridges, viaducts, sidewalks and other public ways of Feyette County, a
telecommunications system embracing underground conduits, manholes, telephone poies,
cables, boxes, wires, fixtures, fiber, electrical conductors and other apparatus, equipment &nd
tacilitles necessary, essential, used or useful to and in the operation of a telecommunications
system, including telephone exchange service (as defined by 47 USC §153(47)) and exchange
access (as defined by 47 USC §153 (16)), subject to all of the provisions of this Ordinance.
This franchise does not excuse the franchisee from complying with any and all applicable
existing and future jocal laws and ordinances, as may be adopted or amended in the future,
and their pursuant regulations.

Section 2 - The Lexington-Fayette Urban County Government has already adopted
legislation and regu]étions pertaining to, and including but not iimited to, permitting,
construction, strest project _and other related activities by franchiseas and others in its Rights-
of-way. Therefore, the foliowing are incorporated herein by reference, and shall apply as If ftﬁly
set forth herein:

(a) The terms and provisions of Section 253 of the Telecommunications Act of 1996,
and as it may be amended in the future;

(b)  The terms and provisions of KRS 136.600, et seq. (the “Talecommunications Tax
Act™), end as it may be amended in the fuiure;

(c) The terms and provisions of Chapter 17, of the Code of Ordinances, Lexington-
Fayette Urban County Government (the “Code”), and as it may be amended in the future,
pertaining to utilities or Right-of-way construction;

(dy  Theterms and provisions of Chapters 178 and 17C of the Code, ‘and 25 they may
be amended in the futurs; and

G) The terms and provisions of the Lexington-Fayette Urban County Government

Zoning Ordinance (the “Zoning Ordinance”), and as it may be amended in the Tutlre.

30



549-gg  DRAFT

Section 3 — The person, firm, or corporation which shail become the purchaser of said
franchise, or any successor or assignee of such person, shall hereinafter be referred to as the
“Company”, and the Lexington-Fayette Urban County Government shall hereinafter be referred
to s the “Government”. The definitions and terminoiogy contained in the applicable provisions
of the Code are hereby incorporated herein by reference.

Section 4 — The Company shall have the non-exclusive right and privilege of
constructing, erecting, aperating and maintaining a teiecommunications system for the purpose
of providing telecommunications or telecommunications services, upan, through, along, under
and over the Rights-of-way within Fayette County as they now eﬁist or may hereafter be
extended; subject to the provisions hereof and to all powers (inciuding palice power) inherent
in, conferred upon or reserved to the Government, including but not limited to those conhtained in
the Code. Telecommunications or Telecommunications Sérvices includes the providing or
offering for rent, sale or lease, whether for maney or other valug, of piant, equipment,
Facilities, or other property for the transmitial of voice, data, image, graphics, and other
communications between or amang points by wire, fiber optics, or other similar Facilities; and
includes telephone exchange service (as defined by 47 USC §153(47)) and exchange access {as
defined by 47 USC §153 {16); “telecommunications service”, or “enhanced service” as such térms
are now, or may in the future be, defined under federal. law; services connecting interexchange
carriers or competitive carriers for the purl:'nose of voice or data transmission; services connecting
intarexchange carriers to any entity, other than another interexchange carrier, or teleplione or
telecommunications compariy providing local exchange services, for the purpase of voice or data
transmission; services providing private line point to paint service for end users of volce and data
transmission; nonentertainment videa, videoconferencing, or point to point private line service; or
any other intrastate or Interstate telecommunication services which the Kentucky Public Service
Commission or the FCC has authorized. This franchise does not include the right or privilege to
provide cable service (as defined by 47 USC §522 (6)) or open video service (as defined by 47
CFR 76.1500 {a)), which shall be subject to separate franchising requirements, and also does
fiot apply to the provision of any wireless service as defined by law, unless the providers of
such services have Facilities located within the Rights-of-way.

Section 5 - In addition to ‘corﬁfxlyiﬁg with other appiicable law, the Company agrees that:

(a)  All working Facilites and conditions used during construction, installation and
maintenance of Facilities (including clearance of wires and cables above the Rights-of-way and

placement of any underground facilltes) shall comply with the standards of the Occupational
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Safety and Health Administration, the National Electric Safety Cade, and the National Electric Cade.
In the operation of system, the Company shall conform to all standards required by applicable
state or federal law or regulation;

(b)  All materials and equipment used or installed in construction shall be of first class
quality, and any defect in the work, materials or equipment, whether latent or pa’;ent, will be
remedied by the Company at its cost;

(] Construction, reconstruction, maintenance, or remaval of any Facilities, shall be
performed with due regard for the righf:s of the Government and athers, and shall not
unnecessarily interfere with, or in any way injure the property of the Government or others
under, on, or above the ground, or otherwise unduly interfere with the public use of the Rights-
of-way;

(d) Placement of lights, danger signals or warning signs shall be undertaken by the
Company in compliance with applicable law; and

(e) Unless exerrpted by the Government, Facilities shall be installed underground at
any location where all other utllities” Facilities that are used to provide customer service are then
being Installed underground, or when otherwise required under the Code, and shall be in
conformance with the applicable requirements of this Ordinance and those set forth in the Code,
the Zoning Ordinance, or any other applicable local law or ragulation. The Company assumes all
resporisibility for damage or injury resulting from its placement or maintenance of any sbove-
ground Fachities.

Section 6 - (a) Thé Company shall, at the request of any person hoiding @ moving
permit issued by the Government, temporarily raise or lawer its wires to permit the moving of
buildings or ather structures. The expense of such temperary removal or raising or lowering of
wires shall be paid by the person requesting the same, and the Company shall have the
authority to reguire such payment In advance. The Company shal be given not less than five
(5) days advance notice to arrange for such temporary wire changes.

by The Company shall have‘ the aufharity to trim trees upan the overhangirg Rights-of-
way $0 as to prevent the branches of such trees from coming in contact with the wires or cables
of the Company. Any trimming, removal or other disturbance of trees shall conform to all
applicable law or regulation.

Saction 7 - In addition to any performance bond(s) reguired pursuant to Section 17C-23
of the Code, the Company may, with respect to aspects of those significant projects in excess of

ane hundred thousand doliars ($100,000.00) which are not addressed in Saction 17C-23 but

4
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which do involve the Rights-of-way, be required to post an additional project performance’

bond(s). This bond (or bonds) shall be set in an amount and duration to be determined by the
Government upon discussing and veri_ﬁ}ing the scope of such a project with the Company, and
shall be in favor of the Government to be issued by an entity subject to jurisdiction and venue
in Fayette County, Kentucky. In no event shall the total cumulative amount of such bonds
exceed two hundred thousand dellars {$200,000.00) per year, and as an alternative, the
Company may choose to post one such bond to cover ali of its projects on an ongoing basis.

Section 8 - The Company shall defend, indemnify, and hold harmless the Government
consistent with the indemnification and hold harmless provisions as set forth in Section 17C-17
of the Code, and as it may be amended in the future.

Section 9 - The Company shall maintain in full force and effect a commercial general
liability insurance policy consistent with the insurance provisions set forth in Section 17C-16 of
the Code, and as it may be amended in the future.

Section 10 - The Company shall comply with all applicable federal, state or local non-
discrimination and affirmative action reguirements of any laws, regulations and executive
directives, and shall not discriminate in its employment practices against any employee or
applicant for employment because of race, color, religion, national origin, sex, age or physical
handicap.

Section 11 - In the event that the Company files for a transfer of control of the
Company, or a general rate case with the Kentucky Public Service Commission it will furnish the
Mayor or his dssignee with timely natice of such filing.

Section 12 - (&) The franchise hereby created shall be for & period of time not to exceed
three (3) years from the date of acceptance by the Government of the jnitial bid(s) for the
franchises created herein. This franchise is not exclusive, and the Government reserves the
right to grant similar franchises to more than one Company. All franchises awarded pursuant to
this Ordinarice are intended to terminate at the same time. Therefore any Company awarded a
franchise pursuant to this Ordinance shall only be awarded & franchise that is equal in duration
to the remaining term of the initial franchise(s).

(b)  This franchise creates no vested rights in the Company other than those
provided by this franchise or at law, and any installation or emplacement of Facilities by the
Company in the Rights-of-way is at the Company's risk.

(c) The Company is hereby given the right to assign the franchise created by this

Ordinance to any person, firm or corporatian able, ready and willing to carry out the ferms of this
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franchise, but shall, prior to such assignment, provide at least sixty (60) days advance written
notice to the Government and obtain its consent, which consent shall not be unreasonably
withheld. This provision is n_ot intended to apply to assignments to a parent, subsidiary or
affiliate of the Company, or in those instances in which the Company has fited for a transfer of
control before the Public Service Commission. Such inter-corporate transfers or transfers
subject to the jurisdiction of the Public Service Commission shall require notice to the
Government upon ciosing or appraval, or as otherwise provided herein.

Section ‘13 - (a) If, after the Company is provided the opportﬁnity to appear and present
evidence before the Government’s Commissioner of Public Works and Development or his
designee, the Government finds that the Company has violated any of the following provisions
of this Ordinance, the following penalties shall be recoverable. The decision of the
Commissioner shall be the final administrative decision and shalf be in writing and provide the
basis for the decision. The decision may be appealed to a court- of competent jurisdiction.

(1) For failure to compiete or remove any construction project by no later than the
eriding term of any franchise awarded pursuant to this Ordinance or any extension thereof, the
Company shall forfeit five hundred dollars ($500.00) per day or part thereof that the violation
continues; In lieu of a penalty, the Company may post a performance bond, letter. of credit or other
surety acceptable to the Government in an amount sufficient to complete such construction
projects. This section shall not apply to any projects for which performance bonds or other surety
is airaady pledged.

(2) For failure to provide data and reports requested by the Government and as
required by this Ordinance the Company shall farfeit on hundred doltars ($100.00) per day or part
thereof that the violation continues.

(3) For failure to pay a permit fee when due pursuant to local law, the Company
shall forfelt one hundrad dollars ($100.00) per day or part thereof that the violation confinues.

(n) If the Company fails to compiy within thirty (30) days of any Council resolution
directing compliance with any other provisions of this Ordinance, the Company shall farfeit one
hundred dollars ($100.00) per day or part thereof that the violation continues. The detision of
the Coundl! may be appealed to a court of competent jurisdiction.

{¢) The Company shall not be excused from complying with any of the terms and
conditions of this Ordinance by any failure of the Government, upon any one or more OCCasIons,
to inslst upon the Company's performance or to seek the Company’s compliance with any one

or more of such terms or conditions. Payment of penaltics shalt not excuse non-parformance
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under this Ordinance. The right of the Government to seek and collect penalties as set forth in
this section is in addition to its right to terminate and cancel as set forth in Section 15 of this
Ordinance.

Saction 14 - The Company shall maintain its System in reasonabie operating condition at
all ﬁormél times during the term of this Franchise. An exception to this is automatically il effect
when service furnished by the Company is interrupted, impaired or prevented by fires, strikes, riots
or other occurrences beyond the cantrol of the Company, or by storms, fioods or other casualties,
in any of which events the Company shall do all things reasonably within its power to restore
normal service within a reasonable period of time. If applicable, the Company will maintain normal
business hours at its headquarters located In Lexington, Kentucky, to receive customer inquiries in
accerdance with any refevant Kentucky Public Service Commission order(s).

Section 15 - (8) In addition to all other rights and powers pertaining to the
Government by virtue of the franchise or otherwise, the Government, by and through its Council,
reserves the right to terminate and cancel the franchise and all rights and privileges of the
Company hereunder in the event that the Company:

(1) Willfully violates any provision of the franchise or any material rule, order,
or determination of the Government made pursuarit to the franchise, except where such violation
is without Fault or through excusable negiect or due to a force majeure act;

(2} Willfully attempts to evade any provision of the franchise or practices any
fraud or decsit upon the Government;

3 Fails to bagin or complete construction es provided under the franchise;

4 Knowingly makes a material misrepresentation of any fact in the
appifcation, proposal for renewal, or negatiation of the franchise; or

(5) Entry of a final and non-appealable order by the Public Service
Commission of Kentucky which revokes any autharity of the Company to provide service in
Bayette County, Kentucky.

(D) The Government may make a written demand that the Company do or comply
with any such provision, rule, order or determination. The Company will be provided the
opportunity to appear and present avidence before the Government's Commissioner of Public
Works and Development or his designee, whose decision shall be the final administrative
decision, and shzall be in writing and provide the basis for the decision. If the viclation by the
Company continues for a period of thifty (30) days following such a decision by the

Commissionar without written proof that the corrective action has been taken or is being
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actively and expeditiousiy pursued by the Company, the Government may place its request for
termination of the franchise as early as the next reguiar Couricll meeting agenda. The
Government shall cause to be served upon'Company‘, at least ten (10) days prior to the date of
such Council meeting, a written notice of intent to request such termination and the time and
place of the meeting, legal notice of which shalt be published in the Lexington Heraid-Leader, or
another newspaper of general circulation published in Lexington, Fayette County, Kentucky.

(1) It shall be a defense to any attempt fo terminate and cancel the franchise
that the Company was relying on federal law, state law, or a valid tariff in acting or not acting on

the issue in dispute.

[¢))] The Council shall consider the request of the Government and shall hear

any person Interested therain, and shall determine In its discretion, whether or not any violation by

the Company was with just cause.

(3)  Ifsuch viclation by the Company is found to have been with just cause, the
Couiricil shall direct the Company to comply therewith within such time and manner and upon such
terms and conditions as are just and reasonable within the Government's lawful authority,

(4)  If the Council determines such violation by the Company was without just
cause, then the Council may, by resolution, declare that the franchise of the Company shall be
terminated and for‘feitéd unless there Is compliance by the Company within such reasonable
Lperiod as the Council may fix. Any such determination by the Council is a final appéalabté
action to & court of competent jurisdiction.

Section 16 - The Company shall provide the Government, in the form and manner
tequired by the appropriate court or judicial body, ft least thirty (30) days advance written
notice, if at all pessible, of the foreclosure or other judicial sale of alf or & substantial part of the
Company's Facilities within Fayette County, or upon the termination of any lease ;oven'ng all or
a substantial part of its Facilities, and such notification shall be treated as a notification that a
transfer or assignment of the franchise has taken place.

Saction 17 - The Coundl shall have the right to cancel this franchise thirty (30) days
after the appointment of a receiver, or trustes, to take over and conduct the business of the
Cempany, whether in receivership, recrganization, bankruptcy, or oiher action or proceeding,
urless such receivership or trusteeship shall have been vacated prior to the expiration of said

hirty (30) days, unless:

3
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(a) Within thirty (30) days after his election of appointment, such receiver or trustee
shall have fully complied with all the provisions of this Ordinance and remedied all defaults
thereunder; and,

(b)  Such receiver or trustee, within said thirty (30) days shali have executed an
agreement, duly approved by the court having jurisdiction in the premises, whereby such receiver
or trustes assuméé and agrees to'be bound by each and_every provision of this Ordinance and the
franchise granted to the Company.

Section 18 - It shail be the d_uty of the Mayor or his designee as soon as practicable after
the passage of this Ordinance to offer for sale at publi; auction said franchise and privilege. In the
avent that additional interested bidders are identified or express an interest in obtaining a
franchise after this initial offering, the additional offering and advertisernent to accommodate such
bidders is hereby authorized. Said franchise and priviiege shall be soid to the highest and best
bidder or bidders at a time and place fixed by the Mayor or his designee after he has given due
notice thereof by advertisemenit in at least one (1) issue of the Lexington ‘Herald-Leader, or
another newspaper of general circulation published in Lexington, Fayette County, Kentucky. This
advertisement shall appear not less than seven (7) days nor, more than twenty-one (21) days
hafore the date of bid opening.

Section 19 - Bids and proposals for the purchase and acquisition of the franchise hereby
created shall be in writing and shall be delivered to the Mayor or his designee upon the date and at
the time fixed by him or her in said advertisement for receiving same. Thereafter, the Mayor shall
report and submit to the Council, at the time of its next regular meeting or as soon as piracticeble
theraafter, said bids and propesals for its approval. The Councl reserves the right, for and on
betialf of the Government, to reject any and all bids for said franchise; and, in case the bids
reported by the Mayor shall be rejected by the Council, it may direct said franchise and privilege to
be again offered for sale, from time fo time, until a satisfactory bid therefore shall be received and
approved. Each bid made by a corporation or persoh not already owning Facllities within the
territortal limits of Fayette County sufficient to render the service required by this Ordinance, shall
be accompanied by cash or & certified check drawn on a bank of the Commonwealth of Kentucky,
or a hational bank, equal to five percent (5%) of the fair estimated cost of the system required to
ranider the service, which check or cash shall be forfeited to the Government in case the bid should
be accepted and the bidder shauld fall, for thirty (30) days after the canfirmation of the sale, to
pay the price and to gi\{e a good and sufficient performance bond in favor of the Government ina

sum equal to one-fourth (1/4) of the fair estimated cost of the system to be grected, conditioned
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that it shall be enforceable in case the Company should fail, within or; hundred eighty (180) days,
to establish and begin rendering the service in the manner set forth in this Ordinance. Upon
réndering the initial service, this bond may be replaced by the performance bond required by
Section 22(b), if applicable. Bids shall include such documentation as is necessary to support the
bidder's determination of the fair estimated cost of the system required to render the service and
compliance with all applicable state, federal and local statutes, ordinances and regulations. The
Governiment reserves the right to review any of bidder's supporting documentation which Justify
bidder‘é determination of the estimated cost and compliance with laws and regulations. In
addition, each bid shall be accompanied by a non-refundable payment to the Government in the
amount of five hundred dollars ($500.00) to cover the Government’s cost of advertising and
other administrative expenses incurred.  In thé avent that the total amount submitted by all
bidders exceeds the Government’s actual costs, It will refund the overcharge to each Company
. oh a pro rata basis within thirty (30) days;

Section 20 - The Government and Company acknowledge that pursuant to the
Telecommunications Tax Act, the Commonwealth of Kentucky coliects a tax in lieu of a
traditional franchise fee assessment by the local government, and that the Government is
preciuded from the coliecdon of additional fees that are not diractly refated to the
the Rights-of-way.  Therefore, in the event that the Telecommunications Tax Act, or the
portion thereof pertaining to the collection of franchise fees by a local government, is found
uniawful by a court of competent jurisdiction, the Company and the Government shall negotiate
in good faith to establish a new franchise fee.

(a) Notwithstanding the above, the Company shall be required to pay the
Gevarnment an amount intended to adequately compensate it for its permitting and Inspection
of the Company’s construction a_ctivities in the Rights-of-way pursuant to Chapter 17C of the
Code as required by said ordinance. The Company may seek tariff approval from the Kentucky
Public Service Commission for the recovery of such payment, and may elect to pay for its
peri;nit fess upon application for each respective permiit, if epproved by the Government. These
permitting fess are subject to change during the term of the franchise based upon an audit of
the actual cost of parmitting for the Government or a change in the amount of the respective
permitting fe25 found in Section 17C-22 of the Code; as may be amended. In the event of such

a change, the Company shall be provided at least sixty (60) days advance written notice.
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3%



569-08  prarr

'(3) Upon the execution of this Franchise Agreement, the Company and the
Government agree to enter into good faith negotiations on a pole attachment agreament,

Section 21 - In addition to all other requirements, and except to the extent prohibited by
law, any Company not already owning Fadilities within the Rights-of-way sufficlent to render
Telecommunications Services within Fayette County, or any Company that is required pursuant
to law to file for a certificate of convenience and necessity from the Kentucky Public Service
Cormmission in order to replace or significantly upgrade or expand a substantial portion of its
existing Facilities within the Rights-of-way, shall also be required to perform the following
reqﬂirements during the construciion, replacement, upgrade or expansion of its network system
unless the Council determines that any or all of such requiremenis are not necessary to
adequately protect the interests of the Government:

(&) In addition to obtaining any and all permits required pursuant to the Code, the
Company shall submit for the Government’s approval a comprehensive schedule of construction of
its Facilities system network no later than one (1) month after the Government's acceptance of the
Company’s bid. The schedule shall include sufficient detal for Government to determine the time
and locstions of construction activities and shall also depict the anticipated ‘time frame of
identifiable tasks required for construction purﬁeses, as delineated by the Government. No
construction related activities may be conducted in the Rights-of-way untii the schedule is
approved by the Government. In addition, at thirty (30) da\;( intervals during constraction, the
Company shiall provide the Government with & plan of construction activities setting forth a
general description of the activities fo be undertaken during the following thirty (30) days and
dasignating the geograptiical area of Fayette County that will be affected. Approval by the
Governiment of these plans shall constitute a condition which must be met prior to undertaking any
construction activities. .

(b)  The Company shall furmish traffic control plans, including site-specific hours of
construction, to the Governmant no later than seven (/) days prior to the commencement of any
construction activities. Such plans are subject to approval or modification by the Government. No
construction related activities may be conducted in the Righis-of-way without an apprbved traffic
control plan.

(©) Tﬁe Company shall provide the Government a local telephone contact number,
staffed twenty-four (24) hours per dgy, to enable the Government to report any concerns
regarding construction of the system network. In the event that the Government reports any

concernis to the Company, the Company shail respond within a reasonable time as specified by
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Government or as specified elsewhere in this Ordinance. The Company shall perform the required
repair or correct any ‘adverse impact to Government's use or operations or the use or operations of
a third party caused by the Company’s construction activities in the Rights-of-way at no cost to the
Government.

(=) Fourteen (14) days prior to commencement of construction, and every thirty (30)
days thereafter during construction the Corhpany shall publish, at its solg cost, & notice cantaining
a map dgpicting where construction will occur in the Lexington Herald-Leader. Additionally, such
notice shg!l provide a general description of construction activities and a telephone number to be
called by citizens with questions concerning construction activities. A copy of said notice(s) shall
be provided to the‘ Government.

{e) The Company shall provide at jeast fourteen (14} days netice to other utilities in
Fayette County of its interest in seeking construction parmits to open the street before it applies
for any street cut permit. _The Government shall provide the Company with 2 listing of all such
utiiities and their points of contact upon request. Such noli¢e shall inform the other utility
companias of the Company’s intent to undertake construction In the affected areas and state that
the other utility companies miust notify the Government and the Company within seven (7) days of
receipt of such notice of their desire to simultaticously lay condut, or other Facilities, in any trench
operied by the Compzny.

(f Failure to comply with the above provisions, or the Code may, in the sole discretion
of the Government:

1) Be the basis for the Government to reasonably require that the Company
perform micre extensive restoration work than otherwise anticipated by a permit; and

(2)  May result in the Company being assessed an addidonal premium on &ny
permit fee to recoup any additional costs or expenses reasonably associated with the Company’s
failure.

{g) Uniess otherwise provided an extension by the Council, the Company must make
talecommunications services available within Fayette County within one hundred eighty (180)
days from the date of the award of the franchise. This requirement shall not apply to a Company
that does not provide_, or has no intention of providing, any servicas to Fayette County subscribers.

(h)  The Company shall maintsin accurate network design drawings, maps and
ifrprovement plans of the network system, in a form acceptable to the Governmient, in a manner
consistent with industry construction standards. The Company shail furnish the Governmert,

without charge, with a complete set of “as=built” drawings within sixty (60} days of completion of
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constructioi of the network system. Such maps and improvement pianspshall ‘also be furnished to
Government in digital form and shall be provided pursuant to a lawfui protective agreement.
Section 22 - In addition to all cther requirements, and except to the extent prohibited by
law, any Company not already owning Facilities within the Rights-of-way sufficient to render
Telecommunications Services within Fayette County, shall also be reguired to perform the
following regquirements during the construction of its network system unless the Council
determines that any or all of such reguirements are not necessary to adequately protect the
interest of the Government:
(@)  Within ten (10) days after the award of this franchise, the Company shall deposit
with the Government’s Division of Revenue a one-year irrevocable renewable letter of credit from a
Faye&e County financial institution in the amount of fifty thousand dallars ($50,000.00). The form
srd content of such |atter of credit shall be approved by the Government. The ietter of credit shall
be used ta insure the faithful performance by the Company of all provisions of this franchise; and
complisnce with all orders, permits and directions of any agency, commission, board, department;
division or office of the Government having jurisdiction over Its acts or defaults under this
franchise, and the payment by the Company of any claims, liens and taxes due the Government
which arise by reason of the construction, operation or maintenance of the system nefiwork.
(1)  The letter of credit shall be maintained at fifty thousand doliars
($50,000.00) during the entire term of this franchise, even if amounts have to be withdrawn

pursuant to this section.

(2)  If the Company falls to pay to the Government any compensation withiri the
time fixed herein; or, fails, after ten (10) déys notice to pay to the Government any taxes due and
unpaid; or, fails to repay the Govemment, within suth ten {10) days, any damages, costs of
experses which the Government is compelled to pay by reason of any act or default of the
Company in connaction with this franchise; or, falls, after three (3) days notice of such faifure by
the Governmert to cornply with any provision of this franchise which the Government reasonably
detertrines can be remedied by demand on the letter of credit, the Government may immediately
request payment of the amount thereof, with interest and any penalties, from the tetter of credit.
Upon such request for payment, the Government shall notify the Company of the amount and date
thereof,

(3) The rights reservad to the Government with respect to the ietter of eredit
ave in addition to all other rights of the Government and no action, proceeding of exercise of a

right with respect te such letter of credit shall affect any cther right the Govermment may have.
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(4 The letter of credit shall contain the following endorsement:

"It is hereby understood and agreed that this letter of credit
may not be cancelied by the surety nor the intention not 10
renew be stated by the surety until thirty (30) days after
receipt by the Government, by registered mail, a written
notice of such intention to cancel or not to renew."

(b) Tf necessary, after the initial service requirement is met and the hond required by
Section 19 of this Ordinance no longer pratects the Government, the Government may require the
Company to fiie with the Government a Performance Bond in the amount of Five Hundred
Thousand Dollars ($500,000.00) in favor of the Government. This bond shall be mairtained
throughout the construction period. In lieu of the above-mentioned performance bond, the
Cormpany may deposit with the Government’s Department of Revenue an irrevocable letter of
credit from a Fayette County financial institution in the amount of Five Hundred Thousand Dollars
($500,000.00). The form and content of such letter shall be approved by the Government.

(1) In the event the Company fails to comply with the Code or any law,
Ordinance or regulation governing the franchise, or fails to well and truly ohserve, fulfilf and
perform each term and condition of the franchise, induding the Company's propesal which Is
incorparated herein by reference, there shall be immediately recoverable, jointly and severally,
from the principal and surety of the bond or the letter of credit, any damages or loss suffered by
the Government as  result, including the full amount of any compensation, indemnification, or
cost af removal or abandonment of any property of the Company, pius a reasonable allowance for
attorney's faes, including the Government legal staff, and costs, up to the full amount of the bond.

{2) Upon completion of construction the Company's initial service area the

(3)  The bond or letter of credit shall contain the following endorsement:

"It s hereby Understood and agresd that this bond [letter of credit]

may not be cancelled by the surety nor the intention not to renew

be stated by the surety until thitty (30) days after receipt by the

Govarfiment, registered mail, a written notice of such intent to

cancel or not to renew.”

(4)  The righits reserved to the Government with respect to the performancé
wond of letter of cradit are in addition to all other rights of the Government, and no action,
proceeding or exercise of a right with respect to such performance bond or letter of credit shall
affect any other right the Government may have.

Section 23 - Bids offered for purchase of this franchise shall state the bidder's
acceptance of the conditions set forth in this Ordinance. If any bid shall include an offer of
paymant over and above the terms of the franchise, then a certified check for said amount,

payable to the Lexington-Fayette Urban County Government, shall be depesited with the

Govarnment. This amount shall be in addition to the provision for any payments contalned in
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Sections 19 and/or 20 of this Ordinance. Any check deposited pursuant to this section by an
unsuccessful bidder shall be returned when the Council shall have accepted the bid or bids
which in its judgment is or are the highest and best.

Section 24 - Any violation _by the Company or successor or authorized Company
representative of the provisions of this franchise or any material portions thereof, or the failure
promptly to perform any of the provisions thereof, shall be cause for the forfelture of this
franchise and all rights hereunder. after written notice to the Company and continuation of such
violations, fatlure or default, as set forth herein.

Section 25 - This Ordinance and any franchise awarded pursuant to it shall be governed
by the laws of the Commonwealth of Kentucky, both as to interpretation and performance. The
venue for any iitigation related to this Ordinance or any franchise shall be in the court of
competent jurisdiction in Fayette County, Kentucky.

Section 26 - This Ordinance and any franchise awarded pursuant to it does not create a
contractual relationship with or right of action in favor of a third party against either the
Governmant or the Company.

Section 27 - If any section, sentence, clause or phrase of the Ordinance is held

Unkconstitutional or otherwise invalid, such infirmity shall not affect the validity of the Ordinance.

bid for it Is accepted by the Council.
Section 29 - This Ordinance shall become effective on the date of its passage.

PASSED URBAN COUNTY COUNCIL:

‘ MAYOR
ATTEST:

CLERK OF URBAN COUNTY COUNEIL
PUBLISHED:

00185847

15

93



